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The past two decades have witnessed growing concern about the challenges governments 
face in regulating multinational corporations. Trade and investment agreements play a 
crucial role in setting the regulatory regime that governs these transnational activities. 
The multilateral trade and investment regime has been experiencing a period of crisis, 
with the collapse of proceedings at the World Trade Organization’s appellate body and 
the failure of the Doha Development Round. During this period, states have turned to 
unilateral, bilateral and regional channels in lieu of multilateral progress. Bilateral and 
regional agreements contain a much higher degree of regulatory coordination among 
members, including a growing number of binding standards on labor, the environment 
and human rights which apply to multinational corporations operating across the trading 
blocs. This paper reviews three cases of states, or groups of states, endeavoring to impose 
binding regulation on multinational corporations through the trade and investment 
regime. This paper argues, that these efforts, while partial, form the basis for a new 
multilateral trade and investment regime that holds corporations accountable. It shows 
that during the multilateral system’s period of crisis, as states in both the Global North 
and Global South have pursued their own strategies and shown a shared commitment to 
increasing their regulatory capacity, the policy consensus among practitioners at the 
multilateral level has shifted towards accommodating these efforts. Together, this paper 
argues, these developments lay the groundwork for a new multilateral model of trade and 
corporate accountability. 

The past two decades have witnessed growing concern 
about the challenges governments face in regulating multi
national corporations. From the financial crisis to the Volk
swagen emissions fraud to the Rana Plaza factory fire, cor
porate malfeasance can have devastating social and 
environmental consequences. Pressing global challenges, 
from combating climate change to securing human rights, 
require the regulation of corporate practices. Yet today’s 
multinational corporations necessarily straddle the juris
diction of individual states. Efforts to hold parent corpo
rations legally liable for the actions of their foreign sub
sidiaries have faltered (Castermans and van der Weide 
2009). While some scholars argue that corporations should 
adopt voluntary codes of practice (Locke 2013; Ruggie 
2013), and some states have sought to incentivize “corpo
rate social responsibility” (Knudsen and Moon 2017), these 
efforts have been hampered by their lack of enforcement 
mechanisms (Berliner and Prakash 2014; Karp 2014). In
deed, scholars such as Susanne Soederberg (2009) and 

Stephen Wilks (2013) have argued that this ability to tran
scend binding nation-state regulation is the root of con
temporary corporate power. 

Trade and investment agreements play a crucial role in 
enabling corporations to operate internationally and set
ting the transnational regulatory regime that governs these 
activities. Both political economists of trade and interna
tional law scholars have written extensively on the rela
tionship between trade and investment and state regulation 
of corporations. Some scholars find that a state with strong 
regulation can leverage its economic influence to tighten 
standards on its trading partners (Vogel 1995; Prakash and 
Potoski 2006). Others argue that trade and investment 
agreements lead states to converge on the regulatory stan
dards of the most lenient trading partner (Eskeland and 
Harrison 2003; Andonova, Mansfield, and Milner 2007; De 
Ville and Siles-Brügge 2014). Comparatively less attention 
has been paid, however, to trade and investment agree
ments themselves as tools to strengthen regulatory control 
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over labor, the environment, or human rights. This is in 
part because historically, under trade law, only states could 
bring complaints against one another, and few states have 
acted to bring these types of social and environmental com
plaints to formal dispute resolution (European Commission 
2008; Beharry and Kuritzky 2015; Slater 2015). At the same 
time, under investment treaties, investors alone may bring 
complaints against states, a provision corporations have 
frequently used to dismantle regulation, arguing that social 
or environmental policies violate their property rights 
(Legum 2010; Beharry and Kuritzky 2015; Edwards 2016). 
As a result, although states do possess sovereign powers to 
regulate foreign direct investment (FDI) into their territory, 
multinational corporations have been able to use invest
ment law to undermine that sovereignty. The consensus of 
this body of trade and investment scholarship, then, shares 
with the literature on corporate power a pessimism about 
the scope for social and environmental regulation under 
conditions of globalization. 

Over the past decade, meanwhile, the multilateral trade 
and investment regime has experienced a period of crisis, 
with the collapse of proceedings at the World Trade Orga
nization’s appellate body, the failure of the Doha Devel
opment Round, and growing political opposition to glob
alization thwarting the completion of large trade and 
investment agreements. This article considers this period 
of crisis in global economic governance, coinciding as it 
does with the aftermath of the global financial crisis and 
the escalation of the climate crisis, as an opportunity. Dur
ing this period of upheaval, I argue, individual states have 
experimented—sometimes successfully—with new strate
gies to bring multinational corporations to account under 
international trade and investment law as an alternative to 
retreating from globalization. Global economic governance 
actors are beginning to recognize these strategies as legiti
mate. In so doing, they are forging the blueprint for a new 
multilateral approach to regulating global corporations. 

This article proceeds as follows: The first section sets out 
the policy context of recent threats to and changes in the 
global trade and investment regime. The second, third, and 
fourth sections consider three policy areas—labor, human 
rights, and the environment—where individual states or re
gional blocs have sought to tighten regulation on multi
national corporations via trade and investment rules, and 
evaluate their success in doing so. The fifth section reviews 
how the global economic governance order is responding to 
and incorporating these policy innovations. This section ar
gues that these developments represent the basis for a new 
multilateral regime, and sets out recommendations for the 
role multilateral organizations can play in supporting its 
success. 

I. THE MULTILATERAL ORDER IN CRISIS 

Over the last fifteen years, the global trade and investment 
regime has faced three overlapping challenges. First, the 
World Trade Organization’s Doha Development Agenda 
talks, which were to complete the process of setting inter
national rules for several key areas of trade policy and ad

dress the needs of developing countries in particular, col
lapsed in 2008 and have not been successfully revived. The 
collapse of these talks, over the issue of agricultural sub
sidies, led to a wave of political recriminations. In partic
ular, the unwillingness of developed countries to part with 
agricultural subsidies while requiring substantial liberaliza
tion from developing countries fueled perceptions that the 
multilateral trade regime was shrinking the “policy space” 
afforded to developing countries to grow their economies, 
entrenching inequality. This set the stage for a political 
backlash against the trade regime in the Global South. 

Second, the financial crisis, followed by the eurozone 
crisis and the “jobless recovery” in many rich countries, 
brought to the fore long-standing grievances about eco
nomic insecurity in the Global North. These grievances 
contributed to the resurgence of populist politics, including 
growing political opposition to free trade (Davenport 2016). 
For some, this opposition focused on the power the inter
national trade and investment regime grants to multina
tional corporations, including the role of private actors in 
the development of transnational regulatory standards, and 
the ability of corporations to challenge—through investor-
state dispute settlement (ISDS)—regulations imposed by 
individual states. For example, during his 2016 presidential 
campaign, Bernie Sanders committed that “As president, 
I will not approve any trade agreement that gives foreign 
corporations the right to undermine American democracy 
through the disastrous Investor State Dispute Settlement 
system” (Tucker 2016). This populist critique drew on long-
standing findings by scholars of both “private governance” 
and trade and investment that such private standards are 
less effective at achieving meaningful social or environ
mental policy gains than regulations imposed by states 
(Bartley 2018; Crane et al. 2019) and that states rarely suc
ceed at protecting such regulations in ISDS proceedings 
(Cutler 2020). This culminated in the successful efforts of 
civil society organizations in North America and Europe to 
thwart the completion of the Transatlantic Trade and In
vestment Partnership over concerns about how US corpora
tions might use the treaty’s ISDS procedures to challenge 
European regulation (Tencer 2016). 

Third, the resurgence of populist politics in the United 
States drew upon both popular anxiety about national eco
nomic decline and policymakers’ frustration with the in
creasing inability of the United States to dominate the de
cision-making of international organizations due to the 
rising influence of emerging powers. This, as Kristen 
Hopewell has argued, was the primary driver of the escala
tion of trade-related hostilities under the Trump adminis
tration. These hostilities included the decision to renegoti
ate the North American Free Trade Agreement (NAFTA) and 
withdraw from the Obama-negotiated Trans-Pacific Part
nership, the imposition of new sanctions on China, and 
the unilateral withdrawal of negotiated concessions for de
veloping countries at the World Trade Organization (WTO) 
(Hopewell 2021). These hostilities culminated in the refusal 
to seat judges for the WTO’s appellate body, leaving coun
tries to pursue disputes through tit-for-tat sanctions in
stead, and plunging the trade regime into crisis. 
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Moreover, without a functioning appellate body or the 
revival of its rule-making talks, the WTO has been unable 
to begin to address the grievances of either Global South 
states or Global North civil society about the regime’s exist
ing flaws. As one emerging market diplomat reports, “The 
system is going to wither away because of the impasse in 
filling these vacancies. We are even failing to preserve what 
we already have.”1 This concern about multilateral “failure” 
reflects the prevailing view of multilateral international or
ganizations (IOs) as the prime diffusers of global policy 
norms (Park 2006; Park and Vetterlein 2010), whose waning 
control heralds norm fragmentation. This article, however, 
shows that IOs still have a role to play as consolidators and 
guarantors of agendas set by their member states. 

Indeed, during this period, states have turned to bilat
eral and regional channels in lieu of multilateral progress 
on trade and investment. Notably, bilateral and regional 
agreements contain a much higher degree of regulatory co
ordination among members, including a growing number of 
binding standards on labor, the environment, and human 
rights (Lim, Mosley, and Prakash 2015; Greenhill, Mosley, 
and Prakash 2009; Cao, Greenhill, and Prakash 2013; Eu
ropean Commission 2008). Erin Hannah, Silke Trommer, 
and Adrienne Roberts have documented the growth in free 
trade agreements that have dedicated chapters on gender 
equality (Hannah, Roberts, and Trommer 2021). Damian 
Raess and Dora Sari show a substantial increase in agree
ments with enforceable labor obligations, including rules 
about collective bargaining rights, child labor, and forced 
labor (Raess and Sari 2018). In contrast to a decade ago, 
when the Organisation for Economic Co-operation and De
velopment (OECD) reported that similar clauses for envi
ronmental rights were rare (Gordon and Pohl 2011), Clara 
Brandi et al. have shown that an increasing number of 
agreements now include trade-linked environmental com
ponents, in which countries earn market access in exchange 
for environmental compliance (Brandi et al. 2020). The pro
liferation of these standards represents a recognition that 
while states are the legal parties to the treaties that struc
ture the trade and investment regime, the acts of trading 
and investing are carried out by corporations. Attaching re
sponsibilities to corporations through standards represents 
an attempt, Michael Addo has argued, to reckon with this 
reality and extricate international economic policy from 
“the shadow of Westphalia” (Addo 1999). 

Moreover, where social and environmental chapters of 
trade agreements have often relied on nonbinding medi
ation for enforcement, the new generation of treaties in
creasingly allows for these provisions to be subject to bind
ing arbitration, and for violators to face economic sanctions 
(European Commission 2008; Yannaca-Small 2010; Dawar 
and Evenett 2007). This is made possible, in part, by the in

creasing number of “megaregional” agreements that com
bine both trade and investment provisions. This is signif
icant because while trade law permits states to bring 
disputes only over alleged violations (and few states have 
chosen to do this over social and environmental issues), in
vestment law reserves the right to bring disputes for in
vestors, who have used this power to dismantle regulation. 
By creating hybrid systems that combine elements of both 
systems, the new agreements weaken the ability of in
vestors to subvert states’ “right to regulate” and increase 
the ability for states to enforce regulation on foreign corpo
rations (Slater 2015; Beharry and Kuritzky 2015). 

Indeed, these new treaties are already building a new 
body of case law as a result of environmental and other 
rights disputes coming before trade and investment arbitral 
bodies (Douglas 2013; Gantz 2013; Acharya 2016; Slater 
2015; International Labor Organization 2013). Moreover, 
research shows that countries do comply with requirements 
to alter their regulations as a condition of joining new 
trade blocs, and that corporations do comply with regula
tory judgments issued against them by trade and invest
ment panels (Yackee 2012).2 Finally, the recent defeat of 
Philip Morris in its suit against Australia suggests new ap
petite for restraints on corporate power among the interna
tional community of arbitrators.3 As a policy advisor to an 
environmental advocacy group recounts, “The crisis is an 
opportunity [for us]. As the global trade slowdown has pro
duced uncertainty in the business community, and as the 
environmental crisis approaches planetary boundaries, in
stability is forcing businesses and states to think more sus
tainably.”4 

That thinking, this article will show, is producing a new 
multilateral consensus for sustainable trade and invest
ment. The emerging bilateral trade and investment policies 
set during this period of multilateral stalemate originated 
from individual states, rather than at the secretariats of es
tablished IOs. Yet this article will show that this ad hoc 
process can nevertheless produce emerging global norms 
while leaving a considerable role for multilateral IOs in 
consolidating, refining, and implementing them. In this 
way, it aims to move past a binary opposition between bi
lateral and multilateral approaches to global governance. 

II. LEARNING FROM FAILURE ON LABOR 
RIGHTS 

While labor chapters have been commonly included in pref
erential trade agreements for three decades, these chapters 
have been predominantly nonbinding. While exporting 
countries must agree to them in principle in order to gain 
market access, importing jurisdictions have limited ability 

Field interview, diplomat, permanent mission to World Trade Organization, Geneva, October 2019. 

See, for example, World Duty Free v Kenya ARB/00/7 (2006); Inceysa Vallisoletana S.L. v El Salvador ARB/03/26 (2006). 

See UNCITRAL, PCA Case 2012-12. 

Interview, policy advisor to international environmental advocacy group, October 9, 2019. 
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to enforce raising standards in practice, though there is ev
idence that standards may diffuse more indirectly through 
“California effects”(Greenhill, Mosley, and Prakash 2009). 

This section traces the efforts of policymakers in the 
United States to more directly enforce labor standards on 
US trading partners. These efforts originate in the failure 
of the labor “side agreement” to the North American Free 
Trade Agreement to provide for concrete mechanisms to 
raise labor standards in the bloc (Brown 2005). This 
prompted political anxiety in the United States about the 
impact of cheaper labor and laxer enforcement in Mexico 
on American manufacturing jobs and wages. While the la
bor side agreement did not produce de facto changes in 
labor standards as its proponents had claimed, it did, as 
Rodrigo Fagundes Cezar has argued, create an expectation 
that future US trade agreements would include labor chap
ters and that such chapters should raise standards (Cezar 
2020). As these standards were found wanting, the expecta
tion that they should succeed pushed US trade negotiators 
toward stronger standards (Inside Trade 2017a). 

Initially, this took the form of including commitments 
similar to those in the NAFTA side agreement—that states 
enforce their own labor laws—in the main body of treaties, 
as in the US-Cambodia Trade Agreement (1999–2004). 
These measures had limited impact on labor standards in 
practice, however, for two reasons. First, exporting states, 
whose position in global supply chains depends in part on 
the ability of lead firms to reduce labor costs by relocat
ing production, were reluctant to adopt strict enforcement 
(Martin and Maskus 2001). Second, an obligation to enforce 
existing law was of limited value to workers in countries 
where existing labor laws are weak (Greenhill, Mosley, and 
Prakash 2009). Third, these treaties provided for nonbind
ing mediation between states should these commitments 
not be met, but not for any binding sanctions on violating 
states (Smith et al. 2020). Moreover, importing states were 
rarely willing to initiate disputes over labor violations, giv
ing rise to concerns that the main function of labor chap
ters was as a symbolic concession to domestic protection
ists (Hafner-Burton, Mosley, and Galantucci 2019). 

The Dominican Republic-Central American Free Trade 
Agreement (CAFTA-DR, 2005) represents an important 
break from this model of labor enforcement. Like the 
treaties that preceded it, CAFTA-DR’s labor and environ
mental chapters require only the enforcement of each 
member state’s own labor and environmental laws.5 How
ever, CAFTA-DR is among the first treaties in which these 
chapters are subject to binding arbitration,6 and it gave rise 
to the first labor case to reach binding arbitration (Inside 
Trade 2016). After a group of Guatemalan workers were 
fired for unionizing, a Guatemalan court ordered their re
instatement, given that the right to organize is protected 
in Guatemalan law, but the court order was not enforced. 

Guatemalan unions then collaborated with the American 
AFL-CIO union to persuade the US government, under the 
Obama administration, to sue under CAFTA-DR, alleging a 
failure of enforcement on Guatemala’s part. This alliance 
between labor unions in different countries is notable as 
unions in the region have historically viewed their counter
parts in other countries as competitors, with labor unions 
in richer countries taking historically protectionist posi
tions on regional trade (Wolf 2020). The emergence of such 
transnational civil society networks campaigning for more 
stringent regulation within the trade regime—as opposed 
to against the trade regime or against globalization more 
broadly—is a significant development (Landau and Howe 
2016). The new multilateral consensus on trade, invest
ment, and regulation that this article tracks depends as 
much on such transnational civil society networks as it does 
on networks of states. 

The case was ultimately decided in Guatemala’s favor, 
however, with the arbitral panel declaring in its report that 
although the workers in question had been wronged, the 
treaty did not offer a clear enough labor protection to make 
the flouted court order a treaty violation (Inside Trade 
2017b). In particular, the treaty placed the burden of proof 
on the United States to show that Guatemala’s lax enforce
ment had impacted US-Guatemalan trade, so that clear ev
idence of a violation of labor law was not, in and of itself, 
sufficient to justify trade remedies (Claussen 2018). No
tably, the report names the specific companies involved in 
the dispute and gives details of the alleged offenses, leav
ing open the possibility of further civil or criminal enforce
ment, even as, by definition, individual companies were 
not parties to the treaty and could not be held directly ac
countable under its dispute mechanisms. However, as Ro
drigo Fagundes Cezar has argued, the long time period over 
which the case moved through the arbitral system, from 
2008 to 2017, made it virtually impossible for the original 
affected workers to pursue justice against the original cor
porate violators (Cezar 2020). Cases like these have 
prompted some scholars to call for mechanisms for labor 
unions to bring cases more directly—rather than relying on 
states to do so—and for standards of proof that take labor 
violations themselves, rather than merely impact on trade, 
seriously as justifications for remedy (Beharry and Kuritzky 
2015; Claussen 2018; Cezar 2020). 

Even as the Guatemalan dispute moved slowly through 
the arbitral system, however, the Obama administration 
was negotiating the Trans-Pacific Partnership (TPP), a 
megaregional agreement with both trade and investment 
provisions bringing together twelve North American, South 
American, and Asian countries. Growing evidence that the 
approach taken in both NAFTA and CAFTA-DR had proved 
insufficient to raise labor compliance influenced the novel 
approach taken in TPP, which was, if ratified, to effectively 

See CAFTA-DR, 2005: Art. 16.2.1, Art. 17.2.1. 

See CAFTA-DR, 2005: Art. 16.6.7, Art. 17.10.7. 
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supersede NAFTA since all three NAFTA members would be 
covered in the new agreement.7 In particular, negotiators 
expressed concern that demanding merely the enforcement 
of existing laws would be insufficient in the case of Viet
nam, the only communist country in the bloc, whose do
mestic labor laws specifically prohibit the formation of in
dependent labor unions (Ravenhill 2017). As a result, the 
United States negotiated a side agreement with Vietnam in 
which the latter agreed to preemptively revise its domestic 
labor laws in line with International Labour Organization 
(ILO) standards protecting the right to collective bargaining 
as a condition of joining TPP, with the United States act
ing as a guarantor of Vietnam’s compliance to other treaty 
members. Unlike the NAFTA side agreement, however, the 
main text of the TPP made this side agreement, as well 
as the treaty’s own labor chapter, subject to binding arbi
tration and economic penalties. Vietnam could have faced 
economic sanction or expulsion from the bloc over labor vi
olations on its soil. As Howe and Landau have argued, the 
possibility of such a dispute arising was small, but the po
tential for the condition placed on Vietnam’s ascension to 
provoke preratification reform was considerable (Howe and 
Landau 2016). 

While the Trump administration abandoned this agree
ment as part of its wider retreat from international trade, 
portions of the treaty’s approach to labor protection, as 
well as lessons learned from the US defeat in the CAFTA-DR 
dispute, were subsequently incorporated into the US-Mex
ico-Canada Agreement (USMCA), which came into force 
in 2020. In particular, negotiators focused on ensuring in 
USMCA that labor provisions contained not only strong 
de jure standards but also the capacity for meaningful de 
facto enforcement, to avoid a repeat of the Guatemala re
sult. They also focused on collective bargaining rights, and 
not just workplace treatment, as the core of labor protec
tion (Cezar 2020). As Kathleen Claussen has argued, the di
rect product of the shadow of Guatemala was the shifting 
of the burden of proof in USMCA disputes to the respon
dent state, to prove that its enforcement practices (or lack 
thereof) do not undermine a level playing field in trade, 
rather than on the state bringing the suit to demonstrate 
trade-related harms (Claussen 2018). Moreover, the treaty 
lowers the substantive threshold for labor violations, such 
that individual incidents of violence, threats, and intimida
tion, rather than a sustained pattern of violation, are suf
ficient to constitute a breach (Claussen 2018). In addition, 
the new agreement provides for individuals to submit evi
dence of violations anonymously—an important protection 
for vulnerable workers—and streamlines the stages of dis
pute resolution to allow for faster results (Lester and Manak 
2019). 

Most significantly, however, the USMCA introduces a 
new rapid response mechanism (RRM) for addressing de
nials of collective bargaining rights at individual worksites 
by private entities without going through the full state-

state dispute procedures. Under this mechanism, US or 
Canadian civil society bodies such as unions can bring com
plaints about specific facilities in Mexico to the US or Cana
dian governments, which can alert Mexico. If Mexico does 
not take rapid steps to address any violation once alerted, 
a panel of labor law experts—in contrast to the trade policy 
experts who form most arbitral panels—is assembled, which 
has the ability to verify the labor practices at the specific 
worksite through on-site inspection. Where this panel 
identifies labor law violations, the state that initially called 
for the RRM to be initiated has the ability to impose trade 
penalties not on the host state of the violating facility but 
on the private company itself—for example, by placing tar
iffs or other fines on products made at that site. This, as 
Claussen has argued, shifts labor standards from a compo
nent of state-state cooperation to a supranational enforce
ment mechanism, in which civil society groups and workers 
can exert control over private firms by working through the 
domestic customs authorities of individual states (Claussen 
2019). Indeed, in July 2021 the Biden administration initi
ated the RRM over a General Motors plant in Mexico that 
was denying workers the right to hold a vote on union
ization, and secured a union ballot for the workers at that 
facility within two months of the initial complaint (Ngo 
2021). In February 2022 workers at the plant successfully 
elected new union representation (Solomon 2022). This 
outcome, different in both its speed and its application to 
a specific facility from the failures of NAFTA and CAFTA-
DR, demonstrates the shift, through the United States’ own 
preferential agreements, toward a new transnational juris
diction over corporate labor conduct. This jurisdiction may 
even extend beyond the boundaries of the states that are 
party to USMCA. In June 2022 the United States initiated 
a similar RRM claim over labor rights violations at Teksid 
Hierro, a Mexican subsidiary of the Dutch Stellantis, which 
owns the Fiat and Chrysler car brands (Hurley 2022). If 
successful in securing collective bargaining rights for Tek
sid Hierro workers, this RRM claim will have extended the 
reach of the new regulations to a European multinational. 

The pathway from NAFTA to USMCA is one of gradual 
escalation from nonbinding standards for state regulation 
to binding enforcement of obligations on individual busi
nesses. Where previous scholarship on nonbinding stan
dards has focused on their ability to exert informal influ
ence on state policy, this case study showcases their ability 
to build toward binding enforcement by raising public ex
pectations of compliance and thereby creating legitimacy 
for stronger measures. In the process, however, the pool 
of workers who were to benefit from these strengthened 
rules narrowed, as the TPP would have raised standards in 
Asia as well as the Americas, a scope that USMCA does 
not have. In the interim, many of TPP’s Asian members 
have joined the Regional Comprehensive Economic Part
nership (RCEP), alongside China, which has similar restric
tions on labor unions as Vietnam does. As a result, RCEP 

Field interview, former US Trade Representative official, December 2016. 7 
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does not include such labor protections and presents a sig
nificant challenge to the emerging norm. Nevertheless, the 
acceptance of a hard labor standard in the narrower North 
American treaty leaves open the possibility that its member 
states could impose the rule on future bilateral and regional 
agreements with Asian partners. Indeed, the Comprehen
sive and Progressive Agreement for Trans-Pacific Partner
ship (CPTPP), brokered by the remaining eleven TPP mem
bers after US withdrawal, retains the bulk of TPP’s labor 
rules, albeit without the United States as compliance guar
antor (Chang-Hee 2018). This could be remedied by the 
reentry of the United States into the trading bloc under a 
new administration. 

III. HARDENING HUMAN RIGHTS 

Since the 1990s human rights activists globally have sought 
to address corporate complicity in human rights violations, 
both as direct perpetrators or as auxiliaries to state crimes. 
These efforts have historically taken two forms: first, an on
going, as yet unsuccessful campaign for a global “business 
and human rights” treaty that would bind states to regu
late corporate human rights impacts; and second, the Guid
ing Principles on Business and Human Rights, a nonbinding 
UN resolution under which states commit to regulate cor
porations and provide guidelines for corporations to mon
itor and mitigate their own impacts (Ruggie 2013). Human 
rights themselves are defined for these purposes broadly 
in terms set by existing United Nations treaties, but unlike 
international criminal law or international trade and in
vestment law, international human rights treaties also lack 
binding enforcement mechanisms (Karp 2014). 

This section considers a novel attempt by South Africa to 
harden the enforcement of human rights standards on cor
porations, particularly multinational corporations, through 
trade and investment law. This effort originates in a unique 
set of human rights regulations adopted in South Africa fol
lowing the fall of the apartheid regime. These policies, col
lectively known as Broad-Based Black Economic Empow
erment (BBBEE), require firms to empower racially 
disadvantaged populations through increased sharehold
ings (reaching a 26 percent threshold), employment and 
promotion, and local development as a condition of receiv
ing government contracts (including state mining licenses). 
BBBEE policies also encourage the use of a rating system 
to enable firms to consider BBBEE status in their dealings 
with one another (Tangri and Southall 2008). Each of these 
criteria carries a points value, and companies are permit
ted to outperform targets on some metrics to compensate 
for lackluster performance on others. Companies’ ability to 
play different aspects of this regulatory regime off one an
other, to pick the low-hanging fruit of compliance and defer 
more substantial reform, has long been a sore point for reg

ulators, even as companies express frustration with the in
ternal contradictions of the regulatory regime (Atal 2017). 
The 26 percent share ownership target has been particu
larly controversial, and multinational companies have often 
balked at compliance altogether.8 

Several foreign investors, representing mining and 
wildlife tourism operating companies, used the investor-
state dispute settlement provisions of three of South 
Africa’s bilateral investment treaties (BITs), with Italy, the 
Benelux countries, and Switzerland, to challenge the 
BBBEE regulations as a form of expropriation (Schlemmer 
2016). The South African state defended its policies, un
usually, in moral rather than economic terms. In the Lux
embourg dispute, for example, investors conceded that they 
were being offered compensation for the shares they were 
required to transfer to black South Africans, but argued 
that the sale price was unfair because post-apartheid reg
ulation had reduced the value of their shares. The South 
African government, in its response, did not address this 
alleged depreciation. Instead, they argued that the govern
ment would be justified in choosing to penalize foreign in
vestors if this were necessary to achieve its redistributive 
justice goals: “the difference in treatment would fall well 
within the Respondent’s margin of appreciation for deter
mining which measures are reasonable and justifiable in 
advancing critical public interests” including “ameliorating 
the disenfranchisement of H[istorically] D[isadvantaged] 
S[outh] A[fricans] and other negative social effects caused 
by apartheid in general.” Finally, the South African legal 
team argued that the apartheid-era market value of mining 
assets was irrelevant insofar as apartheid-era economic 
regulation was definitionally an “instrument of white privi
lege” that “clearly could not withstand the coming to power 
of a democratically elected government.”9 

These arguments were grounded in South Africa’s Con
stitution, which is rights-based and particularly centers the 
redress of historical injustice in its conception of human 
rights. Two of its founding principles are “Human dignity, 
the achievement of equality and the advancement of hu
man rights and freedoms” and “non-racialism and non-
sexism.” Property rights are protected in the bill of rights, 
but they are not listed among these fundamental founding 
principles. Moreover, the articulation of property rights in 
the Constitution explicitly allows for expropriation “for a 
public purpose or in the public interest” and defines the 
public interest as including “the nation’s commitment to 
land reform, and to reforms to bring about equitable access 
to all South Africa’s natural resources.” These arguments 
were unsuccessful in both of the investment tribunals, as 
well as in a separate case brought domestically by white 
South African investors, leading South African lawyers to 
conclude that the BITs, as written, could overrule not only 
specific domestic legislation but also the South African 

Interview, staff member, investment promotion authority Invest SA, October 2, 2019. 

Excerpts from Piero Foresti, Laura de Carli & Others v The Republic of South Africa; Case No ARB(AF)/07/1. 
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Constitution itself, and therefore that the treaties might be 
unconstitutional.10 

As a result, since 2012 South Africa has begun withdraw
ing from BITs with European countries that represent the 
bulk of its ISDS opponents and that account for the bulk 
of its inbound FDI (Schlemmer 2016). Subsequently, South 
Africa introduced a new investment policy in two pieces of 
legislation, the Protection of Investment Act (2015) and the 
International Arbitration Act (2017). The first act sets out 
many of the standard protections for investors that are cus
tomary in investment treaties, including the right to phys
ical security of property, the right to national treatment, 
and the right to repatriate funds. Unlike many BITs, how
ever, it does not include any explicit protection against ex
propriation, and it reserves for “the government or any or
gan of state” the right to 

take measures, which may include— (a) redressing his
torical, social and economic inequalities and injustices; 
(b) upholding the values and principles espoused in 
section 195 of the Constitution; (c) upholding the 
rights guaranteed in the Constitution; (d) promoting 
and preserving cultural heritage and practices, indige
nous knowledge and biological resources related 
thereto, or national heritage; (e) fostering economic 
development, industrialisation and beneficiation; (f) 
achieving the progressive realisation of socio-eco
nomic rights; or (g) protecting the environment and 
the conservation and sustainable use of natural re
sources.11 

This broad policy carveout is intended to explicitly en
force domestic human rights law, as espoused in the Con
stitution and as intended to redress historic injustice, on 
both domestic and foreign investors. Furthermore, in lieu 
of providing recourse to international investor-state arbi
tration, the act sets out a three-stage dispute resolution 
mechanism. Investors may first pursue mediation, with the 
South African government appointing a mediator; second 
(or first, if the investor chooses), sue the government in 
domestic South African courts; or third, if domestic reme
dies are exhausted, petition their home state to bring the 
South African government to international state-state ar
bitration. The accompanying International Arbitration Act 
(2017) provides for the expansion of South Africa’s capacity 
in international commercial arbitration, which may, due 
to the joint-venture partnerships BBBEE incentivizes, also 
host cases that center on BBBEE and other regulations.12 

Despite substantial investor resistance to the introduc
tion of the new policies, which came into force in 2019, the 
withdrawal of the BIT protections has not had a damaging 
impact on South Africa’s inbound FDI. FDI stock has risen 
overall over the decade during which the BITs were with
drawn and the new policy introduced, while FDI flows from 
key European countries fell in the years after BIT with
drawal but have now returned to their preexisting levels. 
Lawyers for the government note that in practice, investors 
have not actually left South Africa. “It’s been 10 years, 
and in the end, it’s quite obvious that investors voted with 
their money and where did the money go? Well, it stayed 
put,” says one government trade policy advisor, noting that 
this was true even during the transitional period, between 
2010 and 2018, when investors in South Africa had no ex
plicit protection at all.13 Lawyers for investors and compa
nies agree. “Our experience is that people aren’t necessar
ily going to turn away from South Africa…I haven’t really 
seen an impact on any actual decisions,” says one lawyer for 
the mining industry.14 The investment promotion authori
ties similarly recount, “Once the investor has made up their 
mind that this is what they are going to do, if they decided 
that’s the country I want to invest in on the basis of its nat
ural resources or other business imperatives, they are un
likely to withdraw.”15 

South Africa’s unique position in mineral supply chains 
may have played a role in investors’ reluctance to follow 
through on threats to withdraw. In particular, the country 
is home to 91 percent of the world’s platinum reserves, and 
responsible for 73 percent of global platinum production.16 

Platinum is among the world’s least reactive metals, signifi
cantly resistant to corrosion. As a result, it is used as a cata
lyst in chemical reactions as part of the production of many 
products. South African platinum is particularly sought by 
international investors as the next largest producers are 
Zimbabwe and Russia, two states that have been histor
ically difficult for foreign investors to operate in. Given 
that platinum represents South Africa’s largest export, its 
strategic position may account for the resilience of overall 
FDI during this period of upheaval in the country’s invest
ment policy. This strategic position is particularly impor
tant as European mining companies represented the bulk 
of litigants in the arbitration disputes about the post-
apartheid regulations. In retaining their investment, these 
companies are subjecting themselves to the domestic en
forcement of the same regulations overruled at the interna
tional level. 

Interview with legal advisor, South African Department of Trade and Industry, October 2019. 

Protection of Investment Act 22 of 2015 (2015), available at https://www.gov.za/sites/default/files/gcis_document/201512/
39514act22of2015protectionofinvestmentact.pdf. 

International Arbitration Act 15 of 2017 (2017), available at https://www.gov.za/sites/default/files/gcis_document/201712/41347interna
tionalarbitrationact15of2017.pdf. 

Interview, trade policy advisor and diplomat, South African mission to the World Trade Organization, October 11, 2019. 

Interview, corporate lawyer advising mining clients, October 7, 2019. 

Interview, staff member, investment promotion authority Invest SA, October 2, 2019. 

Data source: Global Platinum Mining to 2022, Research and Markets, December 2018. 
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South Africa’s approach is novel both because it mounts 
a human rights defense of corporate obligations to promote 
racial justice and because it carves out a route for individual 
states to impose these obligations on multinational corpo
rations in investment law, a hard and binding area of law 
with the potential to impose financial penalties on firms. 
At the same time, as a result of the unique role of human 
rights law in South Africa’s exit from apartheid, including 
its pioneering role in the development of transitional jus
tice and postconflict reconciliation, South African lawyers 
remain influential in international legal circles. This has 
allowed South Africa to advocate for its approach to the 
problem of regulating multinational business in interna
tional fora where other states are wrestling with similar 
challenges. “Many countries want to do the same thing, and 
so they are kind of using us as ‘Okay what have you learned? 
What have the lessons been? Has it improved?’” says one 
South African diplomat.17 Indeed, officials from other coun
tries have begun to express similar concerns about the chal
lenges of carving out policy space to regulate multinational 
corporations, beyond the scope of what international trade 
and investment law permits. India, for example, similarly 
beset by ISDS challenges to its domestic regulations, has 
given notice of intent to withdraw from treaties and begun 
trying to negotiate new investment treaties in which a 
right-to-regulate clause similar in the one in South African 
domestic law is to be included in the treaties themselves.18 

Ecuador has similarly terminated nine BITs after being sub
jected to ISDS over its domestic environmental regulations 
and is seeking similar reforms (Olivet 2017). Finally, the Eu
ropean Union, which is home to many of the companies 
seeking to challenge human rights regulation in South 
Africa and other emerging markets, has itself announced 
that it will impose human rights conditionality in its own 
trade and investment agreements (Beattie 2020). 

This generalization of South Africa’s approach is similar 
to the “California effect” previously documented in envi
ronmental regulation, in which California, and other im
portant end markets for goods, can impose regulatory stan
dards on trading partners. South Africa’s experience 
suggests that such effects may exist for human rights reg
ulation, and for supplier countries, as well. This finding 
contrasts with previous literature suggesting that firms in 
strategic supply chains are more insulated from such chal
lenges to their power (Johns and Wellhausen 2016) but 
echoes literature suggesting that the ability of emerging 
markets to exert this kind of “voice” in international eco
nomic law depends on their relative indispensability to 
global markets (Mossallam 2018). 

IV. A CLIMATE EXEMPTION TO GATT 

As mentioned in the previous section, the European Union 
has recently announced commitments to include human 
rights conditions in its future trade and investment treaty 
negotiations. In this, the European Union is following the 
lead of emerging markets, like South Africa, that have al
ready sought to impose human rights conditions and the 
right to regulate for human rights on foreign investors. In 
the area of environmental conditionality, however, the Eu
ropean Union has been the leading policy entrepreneur. 
While the European Union is not a state but rather a re
gional economic bloc, for the purpose of trade and invest
ment law it is analogous to a state since all member states 
cede authority over external trade and investment relations 
to the European Commission, which negotiates treaties for 
the whole bloc. Its resulting international agreements, 
therefore, are still preferential trade agreements and bi
lateral investment treaties, rather than multilateral global 
rules, and it can be subjected to direct state-state dispute 
as a single unit under World Trade Organization rules. 

This section considers EU efforts to apply “extraterritor
ial” environmental standards to imported products and ser
vices sold within its single market. These standards, the 
European Union argues, are vital to addressing the global 
challenge of climate change. Twenty-seven percent of 
global carbon emissions are embedded in trade flows (Ya
mano and Guilhoto 2020), and the emissions footprints of 
individual states can deceptively conceal responsibility for 
importing carbon-intensive goods (Wiedmann and Lenzen 
2018). To address this, the European Union has introduced 
environmental standards for products and services in the 
aviation, energy, timber, shipping, and other industries, 
which apply equally to imports. Most recently, its 2019 
Green Deal and 2021 trade strategy both envision a carbon 
border adjustment mechanism (CBAM), which would levy 
a charge on carbon-intensive imports (Tucker and Meyer 
2021). 

These measures have been challenged under WTO rules 
by the United States, Russia, South Africa, Brazil, Ar
gentina, India, and China, which have argued that since 
emissions from production and transport of goods and ser
vices are not visible in the final product, they do not affect 
the quality or safety of imported products as assessed by 
consumers. “Product quality” and “safety” are among the 
small number of reasons that the Generalized Agreement 
on Tariffs and Trade (GATT) permits states to discriminate 
against imported goods (Havel and Mulligan 2012; Gehring 
and Robb 2018; Dobson 2018). Restricting the market ac
cess of or imposing fines on high-emissions products would 
therefore not easily fall within the consumer protection ex
emptions that international law has historically recognized 

Interview, South African diplomat, Mission to the United Nations, October 13, 2019. 

Interview, Indian diplomat, October 28, 2019. 
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as a legitimate reason for states to place restrictions on im
ports. 

While the European Union does impose environmental 
regulation against domestic producers, its external carbon-
based import restrictions can still be discriminatory in 
practice, and scholars of environmental law have argued 
that they need to be discriminatory in order to be effective. 
Otherwise, as a trade analyst in Brussels puts it, “If the 
carbon coefficient is flat across industry and country, but 
two firms in the same country have not invested equally 
in greening their own production, when imports from that 
country are carbon-taxed, the ‘responsible’ firm gets penal
ized.”19 In practice, the “right to regulate” exceptions in Ar
ticle 20 of GATT allow states capacity to regulate their own 
nationals, but not to constrain market access for multina
tionals in a targeted way, even where conditions of produc
tion differ dramatically between states. This has been the 
case in EU losses during disputes with Argentina, Indone
sia, and Malaysia about palm oil and biofuels (T. Meyer and 
Tucker 2021). 

The European Union has argued for the need to con
strain market access for unsustainable goods in order to 
protect the development of nascent domestic alternative 
and renewable products. However, such economic compo
nents of environmental policy, including industrial policy 
to promote sustainable production, are not permitted by 
existing WTO rules. Indeed, one legal advisor to the Euro
pean Parliament concedes that part of the EU’s justifica
tion for such policies involves the benefits to domestic in
dustry “with the hope that it will yield significant revenue 
to finance economic recovery and debt reimbursement. Will 
this not make it difficult to justify in the WTO both under 
Article XX GATT or under a possible Waiver?”20 On these 
grounds, trade negotiators from developing countries have 
challenged EU environmental regulations as an illegitimate 
check on their economic growth. Emerging economies like 
South Africa and China have argued that these measures 
merely place the cost of compliance on suppliers that can
not afford expensive carbon inspections, thereby cutting 
developing countries off from European markets (Dobson 
2018; Gehring and Robb 2018). As one Indonesian nego
tiator, facing the consequences of an EU restriction on In
donesian palm oil, argues: 

Based on the US-Mexico Tuna Dolphin Dispute, [the EU 
border carbon] proposal is in violation of WTO rules, 
which preclude a member state from implying the im
plementation of a trade policy related to natural re
sources in terms of cross-border issues. Nonetheless, 
the implications of Article XX for environmental issues 
can only be used to safeguard the environment within 
the jurisdiction of a member state, and they cannot be 

extended to the jurisdictions of other member coun
tries because it gives the appearance of enforcing rules 
on them.21 

Nevertheless, it is precisely with the goal of enforcing 
rules and standards on corporations in foreign countries 
that environmental advocates have encouraged the Euro
pean Union to impose the border adjustment. 

The majority of such cases have resulted in the WTO 
finding that the body imposing climate-based import re
strictions (sometimes called “border carbon adjustments”) 
is at fault, and authorizing either compensation to the in
jured party or countermeasures, such as retaliatory tariffs, 
against the regulating country (Silva-Send 2013; Dobson 
2018). These disputes themselves, as Tim Meyer and Todd 
Tucker have noted, run counter to environmental needs, as 
states are much more likely to bring disputes to protect in
cumbent fossil fuel industries than new renewable firms (T. 
Meyer and Tucker 2021). At the same time, the creation of 
such “environmental clubs” in which sustainable produc
ers gain preferential market access does not necessarily de
crease trade overall, which may constitute a defense of such 
policies (Brandi et al. 2020). In addition, more recently, 
some investors have brought suit against such measures 
through investor-state dispute resolution; states have, un
der current rules, no comparable tort under which they can 
bring suit against noncompliant investors (Douglas 2013). 

This context would seem to make the prospects for the 
European Union’s climate agenda dim. However, since 2015 
there have been two significant changes: first, the agree
ment of the Sustainable Development Goals in 2015; and 
second, the signing of the Paris Agreement in 2016. To
gether, they have opened a new avenue for states to pursue 
environmental restrictions at their borders in compliance 
with existing law. The WTO already allows that states may 
be granted an exemption to GATT in order to comply with 
their legal obligations under other international treaties. 
The Paris climate agreement is not a binding treaty, but 
WTO officials nevertheless acknowledge that both the Paris 
Agreement and the SDGs represent the kind of broad mul
tilateral accord with which the WTO, itself a key institution 
of the rules-based multilateral order, could not sustainably 
remain in conflict. As the European Commission’s director-
general for trade argued in 2019, “These agreements can 
create obligations under trade law to ratify and comply with 
Kyoto or Paris.”22 Indeed, rather than argue that such mea
sures would contradict the WTO, the organization is ea
ger to suggest that its rules can accommodate these cli
mate policies. A counselor at the WTO agrees: “You could 
conceive that you would have a government imposing trade 
measures that are pursuant to commitments that they have 
undertaken in environmental agreements…could be under 

Interview, trade analyst for European Commission, Brussels, April 8, 2021. 

Interview, legal advisor to European Parliament, April 8, 2021. 

Interview, Indonesian trade negotiator, April 10, 2021. 

Denis Radonnet, EU DG-Trade, remarks to World Trade Organization annual meetings, October 2019. 
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Paris, could be under SDGs. So then, so then there needs 
to be that clarification as to what would prevail, but I think 
that the WTO agreements are flexible enough to allow for 
it.”23 

Moreover, at a time of resurgent populism and backlash 
against globalization and free trade, WTO officials argue 
that preventing the European Union—the largest free trade 
bloc in the world,24 representing 15 percent of global ex
ports and 14 percent of global imports—from achieving its 
signature foreign policy objective is a dangerous risk for 
the legitimacy of the trade regime. Indeed, the European 
Union has itself declared an intention to ensure its pro
posed mechanism is WTO-compliant (Tucker and Meyer 
2021). Nevertheless, there are practical risks, as the climate 
policies adopted by the European Union come into trade 
conflict with those adopted by other Paris signatories, in
cluding the United States, and the economic development 
interests of emerging markets, who regard such standards 
as an imposition on their own regulatory sovereignty 
(Blümer et al. 2020). For this reason, Tucker and Meyer have 
argued that the European Union, the United States, and 
other countries seeking to address the carbon footprint of 
international trade should agree on a common external tar
iff on imports as a basis for broader multilateral consensus 
(Tucker and Meyer 2021), while Simon Lester has similarly 
called for a coordinated carbon tax (Lester 2020). 

In response to the frequency of disputes over EU reg
ulation, the ambiguity surrounding trade law in this area, 
growing concern about climate change, and the legal oblig
ations on its member states under Paris, the WTO has 
launched new negotiations to establish the specific con
ditions under which states may cite climate concerns to 
justify trade restrictions. The European Union is not only 
represented on the WTO Committee on Trade and Envi
ronment, which will decide the new policy, but the EU’s 
own Green Deal has formed the base proposal from which 
the multilateral negotiations flow (World Trade Organiza
tion 2021). While some member states have raised concerns 
about how these policies will impact development, others 
have used the talks to develop their own border adjustment 
policies and cited their obligations under Paris in the talks. 
Some developing countries have used the talks to “test 
drive” proposed clean production regulations against the 
standard imposed by the European Union, a target export 
market.25 In practice, then, WTO officials concede, the mul
tilateral talks serve the purpose of allowing one of the or
ganization’s largest members to reconcile its membership 
with its other policy priorities—in this case, environmental 
sustainability. 

V. AN EMERGING MULTILATERALISM OF 
REGULATION 

These efforts by individual states, while partial, form the 
basis for a new multilateral consensus on the need for 
stronger transnational regulation of corporate practices, 
from the carbon footprint of production to protection for 
labor and human rights. This consensus reflects, first, the 
growing number of states that have accepted the efforts of 
their trading partners to impose these standards in trade 
and investment agreements and policy—as seen in the case 
of European investors in South Africa, or Mexico’s and Viet
nam’s acceptance of the US labor demands. The cases con
sidered here are too few to represent a comprehensive sur
vey of the emerging trade and investment landscape. 
However, they demonstrate the process by which stronger 
regulatory agendas adopted by individual states can diffuse 
through trade and investment policy to global partners. 

Second, this consensus reflects the growing willingness 
of civil society organizations, including the American labor 
federation AFL-CIO and the European environmental NGOs 
such as Greenpeace, to push for the achievement of their 
policy objectives through international trade and invest
ment law, a sharp break from the historically antitrade po
sition of these organizations. Third, it reflects the growing 
recognition among multilateral bodies in the trade and in
vestment regime that the obligation to regulate that states 
face under international development and environmental 
policy requires reform of multilateral rules. Indeed, recent 
court decisions in Germany and the Netherlands suggest 
that states’ domestic court systems are interpreting these 
treaties as binding in this respect, while international 
courts are exploring the possibility of prosecuting climate-
related crimes under existing treaties (D. Meyer 2021). This 
principle, if extended beyond the environment, may also 
invoke labor and human rights obligations under the ILO 
Convention or other international agreements. 

Together, this article argues, these developments lay the 
groundwork for a new multilateral model of trade and cor
porate accountability. The “hard bargaining” of some indi
vidual states, which is sometimes considered in the liter
ature as a unilateral contrast to multilateralism, may have 
the effect of advancing multilateral diplomacy in trade and 
investment. This reading relies on an understanding that 
multilateral IOs respond to and consolidate the agendas of 
their member states, such that individual state initiatives 
can foster, not merely impede or break, multilateral con
sensus. These efforts are already having a broader impact 
on the multilateral view of regulation. For example, both 
the civil society campaign against Transatlantic Trade and 
Investment Partnership (TTIP) and the withdrawal of many 
emerging markets from their BITs have been driven by con

Interview, counselor, World Trade Organization Legal Affairs division, October 11, 2019. 

At the time of writing. This will soon be superseded in size by RCEP. 

Field observations, World Trade Organization, October 2019. 
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cerns about ISDS procedures. Following these events, the 
leading multilateral body for investment rules, UNCITRAL, 
convened multilateral talks on a new dispute resolution 
standard, potentially to include a global investment court, 
at which both states and investors would have equal right 
to bring cases. Both businesses and civil society groups, in 
addition to governments, are participating in the new rule 
creation. Anthea Roberts and Taylor St John have argued, 
based on observance of the talks, that investors in both 
developed and emerging markets, including Germany and 
China, have been open to replacing ISDS with a new multi
lateral standards (Roberts and St John 2020). 

There remain several areas of concern in this emerging 
ad hoc multilateralism where existing global economic gov
ernance institutions can play a constructive role. First, the 
emerging consensus on new multilateral rules for dispute 
resolution that give states more power to exert their reg
ulatory authority over corporations, while welcome, does 
not solve the problem of the ISDS provisions in three thou
sand existing treaties. As suggested by Poulsen and Gertz, 
both the United Nations, as the host of UNCITRAL, and the 
World Bank, as the host of ICSID, can play a role in resolv
ing this issue by issuing new interpretations of their ex
isting rules that allow for greater regulatory policy space 
(Poulsen and Gertz 2021). Since many existing treaties sim
ply refer to the rules set by these multilateral bodies, this 
is a simple work-around that can preempt further unilateral 
treaty termination. Moreover, consolidating these state-led 
efforts under the convening umbrella of multilateral orga
nizations will also help to diffuse the emerging norm to 
states whose unilateral agenda has turned in another direc
tion. This includes, most significantly, China, a trade pow
erhouse that has been resistant to stronger labor and en
vironmental standards in its own agreements, and is itself 
a source of human rights violations in global supply chains 
(Swanson 2022). Yet China is also a member of the WTO, 
the UN, and the World Bank, whose compliance with the 
new norms could be secured through the gradual formaliza
tion of those norms as part of GATT, ICSID, and UNCITRAL. 

Second, the emerging proposals for an investment court 
should consider the lessons of the US-Guatemala dispute, 
in which the time taken for a union complaint about cor
porate malfeasance to reach a state that could bring the 
complaint prevented the dispute from benefiting the work
ers harmed. Given the urgency of addressing rights vio
lations while they are still taking place and when victims 
can meaningfully gain from justice, the new rules should 
allow civil society bodies, such as unions or even groups 
of citizens, to bring complaints more directly, as proposed 
by the Hague Rules on Business and Human Rights Arbi
tration (Levy 2017). A multilateral investment court, how
ever, would also need institutional protection against uni
lateral state action to undermine its functioning, as in the 
recent US withdrawal of support for appellate judges at the 
WTO. This might include clearly specified conditions under 

which a supermajority of states can overrule an intransi
gent member. 

Third, the growing pressure on the trade and investment 
regime to adjudicate complaints about labor, the environ
ment, or human rights reflects in part that trade and invest
ment law is a rare body of international law with binding 
enforcement capacity. As a WTO official argues: 

These are issues where you may have other organiza
tions that are probably better placed to regulate the 
policy question. So why is it in the WTO? And the an
swer is? Do you know? Because we have dispute set
tlement mechanisms. Binding dispute settlement. And 
then we also have to be careful not to overload the 
WTO with some of these issues, because they may im
pose a burden on the system that we may not be able 
to support.26 

This concern points to the need to consider the type of 
arbitrators appointed to state-state disputes where arbitra
tion is still the norm. In particular, where issues of labor, 
the environment, or human rights are at stake, greater em
phasis should be placed, as in the USMCA rapid response 
process, on appointing panels of experts in the relevant 
policy area, and not merely experts in trade law who may be 
ill suited to adjudicate the substantive stakes. 

Fourth, much of the new policy in this area is being pi
oneered by developed countries at the expense of imports 
from the developing world. These measures, therefore, in
evitably impose a cost of adjustment on poor countries, 
which must refit factories to comply with carbon standards, 
create new inspection regimes, or pursue expensive certifi
cations. Where trade and investment agreements allow for 
sanctions against noncompliant states, as in the TPP, there 
is a risk of penalizing countries for being too poor to meet 
the conditions of the market access that will enable them 
to grow. Both Cambodia and Vietnam have raised this com
plaint regarding EU policies (Beattie 2020). Calls to raise 
standards in the Global South may coincide with, or serve 
as an excuse for, protectionism in the Global North, becom
ing a new barrier to trade for poor countries. Moreover, the 
assumption that Global South governments require pres
sure from Global North trading partners to adopt progres
sive regulation can carry paternalistic connotations. 

While acknowledging the validity of these concerns, the 
case studies in this article show that increasingly, the 
strongest advocates for greater corporate accountability 
under the trade regime are Global South governments 
themselves, such as in South Africa, as well as groups rep
resenting marginalized workers, such as unions and their 
members in Mexico and Guatemala. Moreover, the drive to
ward incorporating such standards into multilateral agree
ments offers an important guard against their use as a tool 
of discrimination. The Paris Agreement already stipulates 
that countries should have “common but differentiated re
sponsibilities” to meet its targets. 

Interview, counselor, WTO Rules Division, October 11, 2019. 26 

Globalizing Regulation: A New Progressive Agenda for Trade and Investment

Global Perspectives 11

D
ow

nloaded from
 http://online.ucpress.edu/gp/article-pdf/3/1/39794/763817/globalperspectives_2022_3_1_39794.pdf by guest on 22 D

ecem
ber 2022



Given this, a true multilateralism of regulation must in
clude a revival of formal trade and development talks at a 
multilateral level at the WTO. This is an area where estab
lished multilateral IOs have a crucial role to play in resolv
ing bottlenecks and distributional inequalities that arise 
from the new regulatory approach. Rather than seeking to 
detoxify the controversy surrounding the failed Doha talks, 
the WTO can seize on its member states’ parallel agree
ment on the Sustainable Development Goals and convene 
new rules talks around its stated goal of using trade to 
achieve these existing objectives. As part of these talks, 
the WTO and other multilateral IOs could jointly develop a 
mechanism to obligate rich countries, potentially as part of 
their existing 0.7 percent of GNI annual aid commitments, 
to provide financial and logistical assistance to developing 
countries in meeting the new regulatory requirements. In
deed, at the most recent climate summit in Glasgow in au
tumn 2021, the convening power of the UNFCCC helped to 
broker agreement for the United States, France, Germany, 
and the United Kingdom to contribute funds for the en
ergy transition in South Africa. Multilateral organizations 
should seek to broker similar funding arrangements to sup
port transition across the emerging markets. This would 
make individual states’ efforts to impose regulation in the 
trade regime consistent with their WTO obligation to do so 
without discrimination and to the benefit of the least de
veloped. 

In this way, rather than treating the plurilateral efforts 
of states to seek regulatory space within the trade and in
vestment regime as challenges to the multilateral order, 
multilateral economic governance organizations can em

brace these efforts as the seeds of a new multilateral frame
work for holding corporations accountable, while ensuring 
that the pursuit of accountability is reconciled with fairness 
and inclusion for the least developed. 
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