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ABSTRACT
According to contemporary nonpositivist theories, legal obligations are a subset of
our genuine moral obligations. Debates within nonpositivism then turn on how we
delimit the legal “domain” of morality. Recently, nonpositivist theories have come
under criticism on two grounds. First, that they are underinclusive, because they can-
not explain why paradigmatically “legal” obligations are such. Second, that they are
overinclusive, because they count as “legal” certain moral obligations that are plainly
nonlegal. This paper undertakes both a ground-clearing exercise for and a defense of
nonpositivism. It argues, in particular, that Dworkin’s claims about the legal domain
of morality in his later work are often mischaracterized by critics, because these crit-
ics fail to read these claims in light of his earlier theory of “Law as Integrity.” A non-
positivist theory that unifies Dworkin’s earlier and later work, I argue, deals with the
criticisms leveled at nonpositivist theories better than other nonpositivist competitors.

I. INTRODUCTION

The last number of years has seen significant developments in nonpositivist,
or antipositivist, general jurisprudence.1 Contemporary nonpositivist

* I have benefited immensely from the generous feedback of various readers. Particular
thanks are owed to George Letsas. Thanks also to Maks Del Mar, Martin Fischer, Jeevan
Hariharan, Conor Heaney, Jeffrey Kennedy, Finn Keyes, Jeff King, George Pavlakos, Nicos
Stavropoulos, Andreas Vassiliou, and two anonymous reviewers. I worked on an ancestor of
this paper during a research visit to the UCLA Department of Philosophy as a doctoral student.
I am very grateful to Mark Greenberg and Larry Sager for their generous discussions during
that time.
1. I use the terms “nonpositivist” and “antipositivist” interchangeably. These labels are them-

selves unsatisfactory, defining as they do the theories that they designate in relation to positiv-
ism rather than standalone theories, but for simplicity’s sake I will use them here. For the
avoidance of doubt, I am not talking here about natural law theories such as those of John
Finnis in NATURAL LAW AND NATURAL RIGHTS (1980). I develop no claims here about whether
these theories should be viewed in two-systems terms. It seems to me that the concessions
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theories take what is sometimes described as a “one-system” view of law and
morality. That is, they reject the view that legal and moral norms are part of
different normative systems, and posit instead that legal obligations are best
understood as a subset of our genuine moral obligations, just as family obli-
gations or promissory obligations are types of moral obligation. Debates
within nonpositivism then turn on how we make sense of the legal
“domain” of morality—whether, for example, there is anything morally dis-
tinct about legal obligations.2

Recently, prominent nonpositivist theories have come under criticism on
two grounds.3 First, that they are underinclusive, because they lack the
explanatory resources to tell us why paradigmatically “legal” obligations are
such. Second, that they are overinclusive, because they count as “legal” cer-
tain moral obligations that are plainly nonlegal. In this paper, I analyze
whether nonpositivist theories can meet this emerging line of criticism.

The central claim of the paper is that Ronald Dworkin’s theory of “Law as
Integrity,” when understood as a one-system nonpositivist theory grounded in
an account of the moral value of legal practice, answers the criticisms effec-
tively.4 The theory does so more successfully than other nonpositivist theo-
ries, I suggest, because it is grounded in an account of the moral value of
legal practice that is more specific and developed than other theories.

The paper is structured as follows. In Section II, I analyze Mark
Greenberg’s “Moral Impact Theory” of law, one of the most influential con-
temporary nonpositivist theories.5 I argue that claims that the Moral Impact
Theory is underinclusive rest on an important misunderstanding about non-
positivism generally. The Moral Impact Theory, when properly understood,
successfully deals with these arguments. In its present formulation it

that Finnis makes to positivism probably point in that direction, but nothing in the current
paper turns on that. When I refer to nonpositivism, I mean the “interpretivism” of Dworkin
and others who build on his work, such as Scott Hershovitz, Mark Greenberg, and Nicos
Stavropoulos.
2. For some, it might be that there is no useful distinction between legal obligations and

other sorts of moral obligations. This is the sort of claim that Scott Hershovitz makes in his
influential account. Hershovitz notes that we will need to delimit the legal domain of morality,
but how we do so will depend on our practical purposes. Scott Hershovitz, The End of
Jurisprudence, 124 YALE L.J. 1160, 1202–1203 (2014). A full analysis of this position is beyond
the scope of the present paper.
3. Hasan Dindjer, The New Legal Anti-Positivism, 26 LEGAL THEORY 181, 200 (2020). Positivist

theories do not encounter these problems, since they view law as a closed system of norms dis-
tinct from morality. This issue is one particular to contemporary nonpositivism, though similar
objections have always been raised against nonpositivism. The claim that nonpositivism fails to
explain the existence of morally unjust laws, for example, can be understood as a claim that
nonpositivism is underinclusive.
4. The theory of Law as Integrity is set out in RONALD DWORKIN, LAW’S EMPIRE (1986). Whether

Law as Integrity has always been a one-system theory is, as we shall see, a contestable issue. My
argument here does not turn on whether Dworkin himself always understood this theory in
one-system terms. Rather, I argue that a one-system understanding provides the best under-
standing of the theory. Whether this is Dworkin’s own view or a reconstruction of his theory
is unimportant for present purposes.
5. Mark Greenberg, The Moral Impact Theory of Law, 123 YALE L.J. 1288 (2014).
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struggles, however, to deal with the charge of overinclusivity. The difficulty
that the theory has in this regard points to a deeper issue, which is that the
theory struggles to explain what, if anything, makes legal obligations distinc-
tively legal to begin with. This, I argue, is because it relies on a stipulation
about the nature of legal systems that is unconvincing, at least without fur-
ther argument.
In Section III, I present an alternative theory of the legal domain of moral-

ity, based on Dworkin’s work. I argue, following Hillary Nye, that it is a mis-
take to understand Dworkin’s earlier work in “two-systems” terms.6 This
mistake is prevalent in the literature. More specifically, I argue that the theory
of Law as Integrity developed by Dworkin in Law’s Empire is best understood
in one-system terms, as a theory about the legal domain of morality, resting
on an account of the moral value of legal practice. On this view, the moral
value of legal practice lies in the constitution of a political community in
which coercion is regulated in a morally justifiable way.
My reason for making this argument, however, is not just to set the record

straight about Dworkinian nonpositivism.7 Rather, I wish to argue that this
particular version of nonpositivism more successfully deals with claims of
under- and overinclusivity than other prominent nonpositivist theories. In
Sections IV and V, I consider whether the one-system version of Law as
Integrity can withstand claims of under- and overinclusivity. I argue that
it does so successfully in both instances.
The distinct contribution of this paper, then, is twofold. First, it builds on

the one-system understanding of Dworkin’s work articulated by Nye, by
offering a more fleshed out conception of “One-System Integrity.”
Second, it shows that One-System Integrity deals more convincingly with
positivist criticisms than do other one-system versions of nonpositivism.

II. THE MORAL IMPACT THEORY: CLAIMS OF OVER- AND
UNDERINCLUSIVITY

A. The Moral Impact Theory

Mark Greenberg’s answer to the question of how to demarcate the legal
domain of morality begins like this: legal obligations are just those moral

6. Nye argues, convincingly in my view, that Dworkin’s theory of law was always a one-system
theory, but that he struggled to articulate it as such in an intellectual environment where the
prevailing discourse focused on attempts to articulate a “concept” of law. Hillary Nye, The
One-System View and Dworkin’s Anti-Archimedean Eliminativism, 40 LAW & PHIL. 247 (2021).
7. Though it should be noted that the question of whether interpretivism is understood as a

one-system or two-systems theory is not just relevant in making sense of Dworkin’s own theory,
but also many other theories that apply his theory in different contexts. For example, it follows
from the argument I make here that Trevor Allan’s interpretivist reading of the UK
Constitution is best understood in one-system terms, as is George Letsas’s moral reading of
the European Convention on Human Rights. T.R.S. ALLAN, THE SOVEREIGNTY OF LAW: FREEDOM,
CONSTITUTION AND COMMON LAW (2013); GEORGE LETSAS, A THEORY OF INTERPRETATION OF THE

EUROPEAN CONVENTION ON HUMAN RIGHTS (2007).
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obligations that obtain in virtue of the actions of legal institutions.8 The
sorts of fact patterns that ground legal obligations are familiar enough.
Legislatures pass enactments, members of the executive pass secondary leg-
islation, and judges make decisions in common law cases. According to
Greenberg, the difference to our “moral profile” made by these actions is
what we call our “legal obligations.”9

In the United Kingdom, the Road Traffic Regulation Act 1984 provides
that the speed limit on roads designated as “restricted roads” is 30 mph.10

The Act also provides that a “restricted road” is one with street lighting pro-
vided by lamps not more than 200 yards apart.11 By taking certain actions—
gathering in Westminster, voting in favor of the 1984 Act, etc.—Parliament
changed the moral obligations of those within its jurisdiction. If I find
myself driving on a road lit by street lamps 100 yards apart, then I am mor-
ally forbidden from driving faster than 30 mph.12

This Act also provides that a particular member of the executive may pass
an order to raise or lower the speed limit.13 Assuming that morality has run
its usual course here, we can say that the actions of Parliament in enacting
the original Parent Act also made it the case that certain further legal actions
(in the form of ministerial orders) could alter our moral profile further.
More precisely, the Parent Act determines that subsequent secondary legis-
lation can count toward altering our moral profile in some way that it would
not have done absent the Parent Act. A minister declaring that the speed limit is
now 15 mph would have no effect on our moral profile had the Parent Act
not said that it can have an effect. And the fact that the Parent Act said that

8. Greenberg, supra note 5, at 1290. Greenberg notes that his theory requires an account of
what counts as a legal institution. In a recent article, Larry Alexander argues that the failure to
give an account of legal institutions creates a vicious circularity in the Moral Impact Theory,
since such institutions are constituted by law. Larry Alexander, In Defense of the Standard
Picture: The Basic Challenge, 34 RATIO JURIS 187, 196–200 (2021). While I will not defend the
Moral Impact Theory against this claim here, I am not sure how much of a problem this really
is for the theory. As Greenberg notes, the question of what counts as a legal institution is much
less pressing for a theory that rejects the “standard picture,” according to which the content of
our legal obligations is determined by the linguistic content of the directives of legal institu-
tions. When one abandons the view that legal institutions create legal obligations through
authoritative acts of will, then the question of what counts as a legal institution is less important
(though it may still be important for other reasons). Greenberg, supra note 5, at 1323–1324
n.73.
9. Id. at 1309.
10. Road Traffic Regulation Act (“RTR Act”) 1984, § 81 (UK).
11. Id. § 82.
12. What if I must break the speed limit in order to rescue an elderly relative? On

Greenberg’s account, assuming that my all-things-considered obligation is to carry out this res-
cue, then I have no legal obligation to obey the speed limit here. This is a consequence of
Greenberg’s stipulation that legal obligations are “all-things-considered” obligations. We can
avoid the problem by saying instead that legal obligations are simply pro tanto, rather than
all-things-considered. Greenberg acknowledges that this would also work with the Moral
Impact Theory. The choice is not terribly important here, so I will remain agnostic.
13. RTR Act, § 81(2).
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it would have an effect is itself a fact that is only relevant because morality
makes it so.
Importantly, these changes to our moral situation do not come about

because the legislature has some special normative power to change that
moral situation. There is nothing morally privileged about the communica-
tive or linguistic content of a statute, and the creation of legal obligation
does not come about because of any institution’s will.14 Indeed, members
of a legislature might fail entirely to bring about the moral effect that
they foresaw. The fact that the legislature acted in a certain way, and the
fact that the enactments that it passes bear certain words, are just facts
like any others. Morality determines what weight they have in determining
our obligations. Typically, we will say that moral facts about democratic gov-
ernance make it the case that parliamentary enactments generate obliga-
tions that more or less correspond to their communicative content. But
this is just shorthand for a complex moral argument.
This explanation gives us criteria for demarcating the legal domain of

morality, but plainly it is not yet enough to guard against claims of overin-
clusivity. Intuitively, we would not describe every obligation that results from
the actions of legal institutions as a “legal” obligation. The enactment of a
statute stating that a certain minority group is to be persecuted would not
only fail to generate genuine obligations to persecute this minority
group; it would also generate obligations to resist that statute and help the
group. Greenberg calls these “paradoxical” obligations.15 This obligation
to resist results from the actions of legal institutions, but it would seem
counterintuitive to call it a “legal” obligation.
It is worth noting that while it might seem counterintuitive to call such

paradoxical obligations “legal,” one could choose to bite this particular bul-
let and claim that the category of “legal” obligations is much wider than we
had previously thought. To my knowledge no nonpositivist theorist has pub-
licly committed to this position, and I do not do so here, but it is on the
table. These sorts of taxonomical questions are simply not as important
for nonpositivist theories as they are for positivist ones.16

It seems to me, however, that nonpositivism should be able to say what, if
anything, distinguishes legal obligations generally from other moral obliga-
tions. Understanding whether a particular domain of morality has its own
operative moral principles is what allows us to work out the precise content
of our rights and obligations within those domains. If law is just a branch of
morality, then we should approach it as philosophers do other branches of
morality and try to understand it as best we can. While it may be less

14. Greenberg has argued, at length and persuasively, on this point. SeeMark Greenberg, The
Standard Picture and Its Discontents, in 1 OXFORD STUDIES IN PHILOSOPHY OF LAW 39 (Leslie Green &
Brian Leiter eds., 2011). See also Nicos Stavropoulos, Words and Obligations, in READING HLA
HART’S THE CONCEPT OF LAW 123 (Andrea Dolcetti & Luís Duarte d’Almeida eds., 2013).
15. Greenberg, supra note 5, at 1322.
16. I am grateful to an anonymous reviewer for making this point.
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important for nonpositivist theories to engage with taxonomical questions
of whether any particular obligation either is or is not legal, failure to
deal with claims of under- and overinclusivity could be symptoms of a
deeper issue, indicating that we don’t understand the practice as well as
we might hope.

For Greenberg, there is something about the nature of legal institutions,
and the process through which legal obligations come about, that makes
legal obligations special. According to him, the reason why a “paradoxical”
change to our moral profile does not count as a legal obligation is that it has
not come about in the “legally proper way.”17 Greenberg does not give a full
account of the legally proper way, but he does give one important feature.
This is that the legally proper way is tied to what he views as a fact about the
nature of legal systems. He states: “[w]e have an intuitive understanding of
the legally proper way for a legal system to generate obligations, and we can
articulate it theoretically by appealing to what legal systems are for or are
supposed to do.”18 What are legal systems supposed to do? According to
Greenberg:

[I]t is part of the nature of law that a legal system is supposed to change our
moral obligations in order to improve our moral situation – not of course, that
legal systems always improve our moral situation, but that they are defective as
legal systems to the extent that they do not.19

And again:

If a legal system is, by its nature, supposed to change moral obligations, it is
not surprising that the central feature of law – its content – is made up of
the moral obligations that the legal system brings about. Moreover, the view
that a legal system is supposed, not merely to change moral obligations, but
to do so in a way that improves the moral situation will, as we will see, play
an important role in determining which of the moral obligations that result
from actions of legal institutions are legal obligations.20

It seems that what counts as a moral change made in the legally proper way
will depend on whether that moral change was made by an institution that is
supposed to create obligations that improve our moral situation overall.

Here then is one way of explaining what is distinct about law as a domain
of morality. Legal obligations are distinct from other moral obligations in
obtaining in virtue of the actions of institutions that are supposed to change
our normative circumstances in ways that improve the moral situation over-
all. This claim about what legal institutions are supposed to do provides a

17. Greenberg, supra note 5, at 1321.
18. Id.
19. Id. at 1294.
20. Id.
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nondefectiveness condition: legal systems are defective to the extent that
the moral obligations they generate do not improve our moral situation
overall. This is why certain changes to our moral profile, such as the gener-
ation of a moral obligation to resist a statutory directive, have not come
about in the legally proper way, and so are not “legal” obligations.
I consider these aspects of the Moral Impact Theory in greater detail

below, when assessing whether the theory convincingly excludes paradig-
matically nonlegal moral obligations. I argue that it does not, because the
claim that legal systems are supposed to generate obligations that improve
our moral situation is not one that can be stipulated without substantive
moral argument.
First, however, I wish to examine the claim that the Moral Impact Theory

is underinclusive. These claims apply to nonpositivism more generally, but
have been targeted at the Moral Impact Theory, so I will focus on those spe-
cific claims. The counterargument that I offer, however, is one that applies
to all one-system theories. I argue that this particular criticism rests on an
important mistake. Highlighting this error will be important in helping
us clear some ground in the debates around nonpositivist theories and
the ways that they attempt to demarcate the legal domain of morality.

B. Is the Moral Impact Theory Underinclusive?

1. Conflicting Legal and Moral Obligations
Hasan Dindjer, in a careful and sophisticated critique of the Moral Impact
Theory, argues that this theory fails to explain the existence of legal obliga-
tions that are defeated by conflicting moral obligations.21 In this sense it is
underinclusive. Greenberg specifically claims that legal obligations are the
“all-things-considered” moral obligations that obtain in virtue of the actions
of legal institutions.22 The problem, Dindjer says, is that we can think of var-
ious examples where it seems like our all-things-considered obligations
diverge from our legal obligations, even where our legal obligations came
about in the legally proper way. For example, we might find ourselves mor-
ally required to break the speed limit in order to transport a sick relative to
hospital. Surely it cannot follow that we have no legal obligation to follow the
speed limit?23 Yet that is what seems to follow on Greenberg’s theory.
The legally proper way gives us little help here, since the obligation that

we generally have to obey the speed limit came about in a perfectly ordinary
and unproblematic manner. The problem here is that a legal institution has

21. Dindjer, supra note 3. This argument also applies to Hershovitz’s theory. Dindjer levels a
series of compelling critiques against nonpositivism. I cannot deal with them all here, so I will
confine myself to the charges of under- and overinclusivity, which run through his article.
22. Greenberg, supra note 5, at 1306. Though he does acknowledge that one could accept a

pro tanto variation of his theory. Dindjer’s claim is that his objection applies equally to the pro
tanto variation. Since I do not believe that this objection affects the all-things-considered ver-
sion, I will not go on to consider the pro tanto version.
23. Dindjer, supra note 3, at 188–189; Steven Schaus, How to Think About Law as Morality: A

Comment on Greenberg and Hershovitz, 124 YALE L.J.F. 224, 231–232 (2014).
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acted in a way that has given rise to moral obligations, but it appears to be
pro tanto rather than all-things-considered obligation. This seems to create
a problem for Greenberg, because he stipulates that legal obligations are
all-things-considered.

One strategy here would be to concede the point and say that legal obli-
gations are those pro tanto moral obligations that obtain in virtue of the
actions of legal institutions. According to Dindjer, however, the pro tanto
variation, which he associates with Hershovitz, is equally vulnerable to this
criticism. This is because we can think of examples where it seems unnatural
to speak of any moral obligation existing, yet where it would seem equally
unnatural to say that there exists no legal obligation. He says, for example,
that it would seem odd to say that in the case of “an obviously deserted
country road with no danger present, an experienced driver invariably vio-
lates an obligation in driving before the traffic lights have turned to green,
or not indicating before a turn.”24 Here, Dindjer believes, we intuitively
think of ourselves as having a legal obligation to obey the speed limit
even where we have no moral obligation to do so, whether
all-things-considered or pro tanto.

In my view, this objection rests on an important misunderstanding about
nonpositivist theories, one that leads critics to beg the question in favor of
positivism. This is important since this is relevant for our consideration of
all nonpositivist theories, not just the Moral Impact Theory or
Hershovitz’s theory.25 Highlighting this misunderstanding will help us to
see that objections to nonpositivism frequently beg the question in favor
of positivism by assuming that important premises, which nonpositivism
would reject, are axiomatic.

2. The Context-Sensitivity of Legal Obligations
The misunderstanding in question relates to the question of whether or not
legal obligations are context-sensitive. One reason that Greenberg’s insis-
tence that legal obligations are all-things-considered obligations makes trou-
ble for his theory, according to Dindjer, is that:

[A]ll-things-considered moral incidents are highly context-dependent in a way
that legal incidents are often not . . . The point is that when the law is not sen-
sitive to context in this way — as where it sets a numerical speed limit — one’s
all-things-considered moral obligations may remain highly context-sensitive.
This is a deep contrast in the structure of legal and moral obligation.26

24. Dindjer, supra note 3, at 193.
25. My argument here defends both the pro tanto and all-things-considered versions of the

theory that Dindjer attacks. I take no position on which variation is better.
26. Dindjer, supra note 3, at 191. It is important to note that Dindjer does not deny that legal

obligations can be context-sensitive. He simply stresses that they often are not context-sensitive,
and are therefore not necessarily context-sensitive. When I say below that it is open to nonposi-
tivists to claim that legal obligations are context-sensitive, I mean that it is open to them to
claim that legal obligations are always and necessarily context-sensitive.

CONOR CRUMMEY276

https://doi.org/10.1017/S1352325222000155 Published online by Cambridge University Press

https://doi.org/10.1017/S1352325222000155


That legal obligations are always and necessarily context-sensitive, however,
is a claim that is very much open to nonpositivists. The imperviousness of
legal obligations to context is not a premise that can be assumed without
begging the question. Moral obligations are always context-sensitive. To
ask whether legal obligations are context-sensitive, then, is just to ask
whether legal obligations are genuine moral obligations or not. This is pre-
cisely what competing jurisprudential theories disagree over; an answer to it
cannot be assumed as a way of testing the plausibility of nonpositivism. The
answer to the question of whether or not legal obligations are context-
sensitive must follow from a jurisprudential theory.
In the example above, the legislature enacting a statute setting a particu-

lar speed limit is just an event that happens in the world. The moral obliga-
tions that obtain as a result of this statute are very much context-sensitive.
They couldn’t but be; morality is always context-sensitive. It is perfectly plau-
sible for a nonpositivist theory to say, for example, that we generally have a
legal obligation to obey the speed limit in most instances, but not all the
time. Trevor Allan puts the point neatly: “A legal proposition obtains what-
ever authority it possesses from the cogency of the reasons that justify it. It
cannot be more than a summary and provisional statement of how the bal-
ance of reasons lies in a specific context or in particular circumstances.”27

This context-sensitivity is at the heart of Dworkin’s early discussion of
legal principles. A key feature of principles is that their significance fluctu-
ates depending on the particular factual context and on what other princi-
ples are in play.28 These principles determine what impact a statute has on
our legal obligations. Since the principles are context-sensitive, so are the
obligations that obtain in virtue of the statute on which the principles act.
In his discussion of Riggs v Palmer, for instance, Dworkin notes that “the
court cited the principle that no man may profit from his own wrong as a
background standard against which to read the statute of wills and in this
way justified a new interpretation of that statute.”29 Each new application
of this statute demands a fresh interpretation, because the “background
standard” (the principle that no one may profit from their own wrong) is
context-sensitive.
The deep difference in the structure of legal and moral obligation that

Dindjer identifies, then, is a contestable conclusion about the nature of
law, not a paradigm aspect of the concept of law that any conception
must explain. On the nonpositivist view, legal obligations are genuine
moral ones, and therefore sensitive to context. On one positivist view,
legal obligations are “perspectival” obligations to obey the norms created
by legal institutions.30 Whichever of these views we prefer, it begs the

27. ALLAN, supra note 7, at 10.
28. Ronald Dworkin, The Model of Rules I, in TAKING RIGHTS SERIOUSLY 26 (1977).
29. Id. at 28–29.
30. See generally JOSEPH RAZ, THE AUTHORITY OF LAW (1979); SCOTT SHAPIRO, LEGALITY (2011).
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question to begin with the assumption that legal obligations are insensitive
to context.

Dindjer’s point is perhaps that we do not experience our legal obligations as
context-sensitive. It is true that the person who broke the speed limit on the
way to the hospital might think, “Oh dear, I broke the law just now.”31

Psychological facts like this, it might be said, speak to the fact that we
often believe that we can be the holders of legal obligations that we do
not have an all-things-considered obligation to follow. I do not think that
we should set too much store by such psychological factors, which rarely
track intuitions about deep-structure moral debates.

To see this, consider the limited role we would consider such experiential
facts to have in other debates in moral philosophy. Suppose, for example,
that you kill an attacker in self-defense. You may feel intense guilt. You
may even feel that you have violated your attacker’s right to life, although
you were justified in doing so. Within moral philosophy, there are different
ways of thinking about this scenario. “Specificationism” holds that the con-
tent of a right is not fixed, but rather depends on the context in which that
right operates.32 While the right to life affords normative protection against
being killed in most circumstances, specificationism holds that that right
affords no such protection to an attacker who is threatening the life of
another. A “generalist” theory, on the other hand, might hold that killing
the attacker in self-defense is all-things-considered justified despite that
action violating the attacker’s right to life.33 The point for present purposes
is just this: your feelings on the matter do not help us to choose between
these moral theories, because the sorts of deep-structure moral points
being adjudicated are not ones on which we generally have intuitions.
Whether one violates a “legal” obligation when breaking the speed limit
on the way to the hospital, similarly, is a complex philosophical question,
and our intuitions are of limited help in finding an answer.

Dindjer makes this very point in a different context, when disputing
Greenberg’s claim that we have an intuitive sense of law being made in
the legally proper way: “[t]he notion [of the legally proper way] is a techni-
cal one, that people do not think or talk about as such; nor is it clear that we
have tacit views about it.”34 We do think and talk about having legal rights
and obligations, but behind our talk and tacit views, these too are highly
technical philosophical concepts. It is not unreasonable to think that our
common usage of “legal” obligation sometimes does not track the best

31. Though even this is charitable. The motorist is probably entitled to feel hard done by in
this instance, and not just out of disbelief at their rotten luck in being caught. Rather, they
might feel that the court decides wrongly in applying the rules to them in a rigid way. To
the extent that we do have intuitions about what legal obligation is like, it is far from obvious
that it maps on to the rigid, noncontextual picture that is hostile to nonpositivism.
32. Russ Shafer-Landau, Specifying Absolute Rights, 37 ARIZ. L. REV. 209 (1995); John Oberdiek,

Specifying Rights Out of Necessity, 28 OXFORD J. LEGAL STUD. 127, 128 (2008).
33. JUDITH JARVIS THOMSON, THE REALM OF RIGHTS (1990).
34. Dindjer, supra note 3, at 202.
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understanding of that concept, and that the reactive attitudes that result
from acting in certain ways may not track whether we have acted “illegally.”
It is true that it is a reality of legal practice that ostensible legal obligations

are often enforced regardless of the all-things-considered moral position.
One can still receive a speeding ticket even when rushing to the hospital.
Again, though, whether we describe this as the enforcement of a legal obli-
gation or simply as a use of force is an open question. The objection that
the label “legal” should attach to these obligations is premised on a contest-
able theory of legal obligation, one that demands justification. It cannot be
assumed from the outset. Dworkin puts the point pithily: “vocabulary
should follow political argument, not the other way around.”35

This is important, because appealing to the context-sensitive nature of
legal obligation is precisely the means by which Greenberg, and nonpositi-
vism more generally, can deflate claims of underinclusivity. It is open to him
to argue that the person with an all-things-considered moral obligation to
break the speed limit on the way to the hospital has no legal obligation to
obey the speed limit in this instance. It might sound a little odd to say
that legal obligations are context-sensitive, but this is little more than a
semantic quirk. If one views legal obligations as context-sensitive, which is
a perfectly plausible moral position, then it is entirely sensible to say that
the speeder violated no legal obligation here.36

3. Context-Sensitivity, Eliminativism, and Clear Guidance
An objection to my characterization of legal obligation as context-sensitive
might be that this renders law incapable of providing coherent, predictable
guidance. If legal obligations are sensitive to context, then how can individ-
uals confidently orient themselves in accordance with the law?37

Liam Murphy deploys this argument against “eliminativist” jurispruden-
tial theories.38 It will be useful to consider the argument in this context,
because the debate between Murphy and eliminativists maps onto the pre-
sent discussion of whether viewing legal obligations as context-sensitive
makes law incapable of guiding action.
Eliminativist theories are ones that do without a “doctrinal” concept of

law.39 Rather than rely on talk of what “the law” of a particular place is, elim-
inativism encourages us to focus on other questions, such as evaluative

35. RONALD DWORKIN, JUSTICE FOR HEDGEHOGS (2011), at 407.
36. Indeed, one could coherently argue that it would be wrong for a court to enforce the

speed limit in such an instance. That is, one could argue that a judge makes a legal mistake
by enforcing it. Again, this may seem counterintuitive, but it is a theoretical interpretation
that is on the table. I am grateful to Martin Fischer for pointing this out.
37. This sort of argument is familiar in “ethical positivism” literature. See generally Jeremy

Waldron, Normative (or Ethical) Positivism, in HART’S POSTSCRIPT: ESSAYS ON THE POSTSCRIPT TO

THE CONCEPT OF LAW 411 (Jules Coleman ed., 2001). I am grateful to an anonymous reviewer
for pressing me to deal with this argument.
38. Liam Murphy, Better to See Law this Way, 83 N.Y.U. L. REV. 1088, 1107 (2008).
39. Lewis Kornhauser, Doing Without the Concept of Law (NYU School of Law, Public Law

Research Paper No. 15–33, 2015), https://ssrn.com/abstract=2640605. For discussion of what
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questions about the value of legality, “folk” questions about how people typ-
ically think and speak about law, predictive questions about what legal offi-
cials will do, etc.40 The Moral Impact Theory, inasmuch as it uses legal
obligations to refer to genuine moral obligations, seems eliminativist in
spirit.

Murphy poses several challenges to eliminativism.41 For present pur-
poses, I will focus only on the claim that it does away with any possibility
of law providing clear, predictable guidance to individuals. Murphy argues
that we need to know what the law is in order to know how to act, and so it is
implausible to do away with the doctrinal concept of law. It would be no
good, he says, to say simply that we are using the word “law” in different
ways; one of us as a prediction about what legal officials will do and another
as a normative statement about what they should do, for example.42

It should hopefully be clear that this sort of concern maps onto discus-
sions about the context-sensitivity of legal obligations. The claim that
legal obligations are not sensitive to context derives from the view that
there is a doctrinal concept of law, something insensitive to context, and
it is this doctrinal concept that offers clear guidance on what we are sup-
posed to do. The claim that legal obligations are context-sensitive is true
if we view legal obligations as those genuine moral obligations that obtain
in virtue of institutional action. The concern that viewing legal obligations
as context-sensitive does away with the capacity of law to offer clear guid-
ance, then, is a concern with thinking of legal obligation in a way that is
untethered to law in a doctrinal sense.43

Kornhauser argues that Murphy’s concern is misplaced, because remov-
ing the doctrinal concept of law from the picture (and we can add, viewing
legal obligation as context-sensitive) does not make any practical difference
to how legal systems function or how we interact with them. We can still look
to legal materials (statutes, cases, etc.), we can predict how legal institutions
and officials will behave, and we can make judgements about what our
all-things-considered moral obligations are. Individuals can still decide
how to act based on the legal materials, which will form the basis for the
decisions of officials.44

Kornhauser’s argument seems to me to be correct, and it explains why we
need not be detained by the concern that thinking of legal obligations as

it means to speak of law in a “doctrinal” sense, see RONALD DWORKIN, JUSTICE IN ROBES (2006), at
2–5.
40. Kornhauser, supra note 39, at 8–9. A stronger version of eliminativism holds that there is

no doctrinal concept of law at all. I take no position on this here.
41. LIAM MURPHY, WHAT MAKES LAW (2014), at 77.
42. Id. at 4.
43. I wish to remain agnostic on the question of whether nonpositivist theories are necessarily

eliminativist. I do think that the version of Dworkin’s theory that I defend in Sections III–V of
the present article should be understood in eliminativist terms, but it is conceivable that a non-
eliminativist version could be defended.
44. Kornhauser, supra note 39, at 22–23. See also Nye, supra note 6, at 270.
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context-sensitive will restrict the ability of legal practice to offer clear guid-
ance to individuals. Law’s action-guiding function is not lost when we think
of legal obligations as context-sensitive moral obligations, because this
changes nothing about the practical circumstances in which individuals
find themselves. Individuals can still look to the legal materials, make pre-
dictions about what legal officials will do, and hold moral convictions about
what those officials should do.
We might say that this departs from our intuitions or usual language

usage.45 As I have argued above, however, it is not clear how much store
we should put by intuitions about something as philosophically complex
as legal obligation. If I speed a sick child to the hospital and anticipate crim-
inal punishment, I might well think of myself as “breaking the law,” just as I
might think of myself as “breaking a promise” not to commit murder. But it
is difficult to see why this sort of internalized linguistic formulation must
necessarily track any deeper philosophical truth about the obligations in
question. Both the eliminativist position against which Murphy argues,
and the contextual-legal-obligation position that I set out here, are in effect
invitations to rethink the way that we talk about law in line with deeper phil-
osophical insights.46

C. The Moral Impact Theory, Overinclusivity, and the Nature of
Legal Systems

While charges of underinclusivity can be deflated, the strategy that
Greenberg uses to deflect criticisms of overinclusivity is less convincing.
Greenberg’s claim, by way of reminder, is that it is part of the nature of
legal systems that they are supposed to create obligations that improve the
moral situation overall. Greenberg doesn’t specify what sort of claim this
is. One could read it as a conceptual claim, for example, but this is unlikely
given the skepticism Greenberg expresses elsewhere about the utility of con-
ceptual analysis in explaining the determination of legal facts.47 It seems
most likely that we should understand his claim as an attempt to offer
part of a “real definition” about legal systems; a definition, that is, about
the essence of legal systems, rather than a linguistic or conceptual defini-
tion of a legal system.48 To say that it is in the nature of legal systems that

45. Murphy, supra note 38, at 1107.
46. Moreover, as Nye points out, disambiguating questions about what legal officials are likely

to do and questions about what they ought to do, and understanding these as the only relevant
questions, might actually avoid the sort of talking past each other that occurs when we talk
about what “law” demands in a doctrinal sense. Nye, supra note 6, at 271.
47. He expresses skepticism, for instance, that appeals to conceptual truth can be used to

explain how legal practices rationally determine true facts about law, unless such conceptual
facts are themselves taken to be dependent on value facts. Mark Greenberg, How Facts Make
Law, 10 LEGAL THEORY 157, 188 (2004). For a counterargument, see David Plunkett, A
Positivist Route for Explaining How Facts Make Law, 18 LEGAL THEORY 139 (2012).
48. On this see Gideon Rosen, Real Definition, 56 ANALYTICAL PHIL. 189 (2015). I am grateful to

George Pavlakos for discussion on this point.
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they are supposed to change our circumstances in ways that improve the
moral situation overall, on this view, is to make a claim not about the con-
cept of a legal system, but about the thing that the concept picks out.

From this, a nondefectiveness condition follows: a legal system that cre-
ates obligations that do not improve our moral situation (or that make it
worse) is defective qua legal system.49 Certain of the obligations that obtain
in virtue of the actions of legal institutions do not count as legal on the
grounds that they do not come about in the “legally proper way,” which
seems to mean that they come about in a way that goes against what legal
systems are supposed to do.

These aspects of the Moral Impact Theory are not fully developed, as
Greenberg acknowledges. I wish to argue, however, that there is reason to
doubt that they can be developed in an explanatorily useful way. To draw
this point out, I will consider whether it would make sense to talk about
other obligation-generating practices as “improving our moral situation.”
First, however, I will articulate the nature of the argument that I make about
these aspects of the Moral Impact Theory, and how my argument relates to
claims, made by others, that the Moral Impact Theory is overinclusive.

1. The Real Problem with Overinclusivity
Before discussing the notion of “improving the moral situation” in more
detail, it is worth pausing to try to pin down exactly how we should understand
claims of “overinclusivity.” One version of the criticism is simply that there are
certain moral obligations that obtain in virtue of the actions of legal institu-
tions, but that it would be silly to call these obligations “legal.” The critique
is that the Moral Impact Theory is deficient to the extent that it fails to explain
why these paradigmatically nonlegal obligations are not legal.50

To my mind, this critique is not particularly compelling. As I have said
already, these sorts of taxonomical questions are just less important for non-
positivist theories than positivist ones. And as I argued in the previous sec-
tion, there are limits to what our intuitions and ordinary language can tell
us about these deep philosophical questions. There is no reason, then, why
Greenberg could not simply bite the bullet and accept, for example, that
“paradoxical” obligations are legal. Again, taxonomy should follow theory,
not the other way around.

There is, however, a stronger version of the overinclusivity critique. The
question of what makes something a legal obligation precedes questions
about whether specific obligations are or are not legal. It may be that the
failure to offer a coherent account of why certain obligations are not
legal is symptomatic of a deeper issue, which is that the theory fails to tell
us what makes something a legal obligation to begin with.

49. I am grateful to an anonymous reviewer for the suggested formulation of the legally
proper way as a nondefectiveness condition, and for pushing me to clarify my claims in this
section more generally.
50. Schaus, supra note 23, at 232; Hershovitz, supra note 2, at 1200 n.83; Dindjer, supra note 3.
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It is this version of the critique that I will explore here. The problem, I
argue, is that Greenberg tries to exclude certain obligations from the
legal domain of morality without offering an account of what is morally dis-
tinct about legal obligations. Instead, he relies on the device of the “legally
proper way” and the notion of improving the moral situation to explain why
certain obligations do not count as legal. That legal systems are supposed to
improve our moral situation, however, is not something that we can stipu-
late as a fact about the nature of legal practice. Rather, that is a claim
that must follow from an account of the moral principles operative in the
domain. If that is the case, however, then the notion of “improving the
moral situation” is redundant, for reasons set out below. It follows that
not only does the Moral Impact Theory fail to explain why certain obliga-
tions are not legal; it fails to tell us anything significant about what makes
a legal obligation distinctively legal, at least without further development.51

To draw this argument out, I will consider analogies with other
obligation-generating practices.

2. Friendship, Family, and Promises
The idea that legal obligations are supposed to improve our moral situation is
not, it seems to me, intuitively obvious. There are plenty of practices that are
supposed to create obligations that make us better off, but not all such practices
are necessarily supposed to create obligations that make us morally better off.
Consider first friendship. Friendships give rise to obligations, and we could

plausibly say that these obligations are supposed to make us better off, in the
sense that they make us happier, or more fulfilled, or more well-rounded
people. If you and I become friends, and so come to owe certain obligations
to each other, that would, it seems to me, be an all-around better state of
affairs than for us not to be friends. It would be odd, however, to say that
we are morally better off in virtue of such friendship obligations. Our moral
situation isn’t necessarily better than what it was before; it’s just different.
Parenthood obligations provide a similar example. The birth of a child is an

event that changes its parents’ normative situation, creating new rights and
obligations for them. The birth of a child might constitute obligations to
spend less time with one’s friends, or spend less money on oneself, for
example.52 These are genuine moral obligations, but again it would seem
odd in the extreme to say that we are morally better off because we have them.

51. To be clear, nothing I say here undercuts the power of Greenberg’s objections to the
“standard picture” and the model of legislation as communication, or the metaphysical case
for the role of moral facts in law-determination that he develops in earlier work.
52. I am here skimming over a debate on whether we should think of nonnormative facts as

constituting new reasons, or triggering preexisting ones. Nothing presently turns on this
debate. I use the analogy for illustrative purposes only. For a defense of the constitutive
model, see George Letsas, How to Argue for Law’s Full-Blooded Normativity, in DIMENSIONS OF

NORMATIVITY: NEW ESSAYS ON METAETHICS AND JURISPRUDENCE 165 (David Plunkett, Scott
J. Shapiro & Kevin Toh eds., 2019). For the triggering model, see David Enoch, Reason-Giving
and the Law, in 1 OXFORD STUDIES IN THE PHILOSOPHY OF LAW 1 (Leslie Green & Brian Leiter
eds., 2011).
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Moreover, not only does it seem unusual to speak of obligation-
generating practices as making us morally better off; it also seems explana-
torily redundant to do so. Sure, we might say that the normative world in
which parents owe obligations to their children is better overall, morally
speaking, than a world in which parents owe no obligations to their chil-
dren. This is true, but trivially so. It doesn’t tell us anything particularly
interesting about the practice, or about what is distinct about parenthood
obligations, or about why some obligations that obtain in virtue of having
children are not parenthood obligations. What we should be looking for,
surely, when trying to figure out which obligations are parenthood obliga-
tions, is a theory of the moral rules governing the practice.

Promising is another obligation-generating practice that presents an
instructive parallel. Again it would seem redundant to claim that it is in
the nature of the practice of promising that it creates obligations that improve
our moral situation. The operative moral principles in play are what tell us
what counts as a promise, when we should keep our promises, etc.

Take for example Scanlon’s view of promising. For Scanlon, promissory
obligations are grounded in the more general moral obligation not to
manipulate others.53 More broadly, the operative moral rules, for
Scanlon, are those that no one could reasonably reject.54 Armed with this
account of the moral underpinnings of the practice, we can explain why
promises create obligations, and why certain types of ostensible promise,
such as immoral promises, do not create promissory obligations. For exam-
ple, we can say, roughly, that an immoral promise is not really a promise
because a purported duty to keep an immoral promise could not be justi-
fied by a moral rule that no one could reasonably reject. The operative
moral rules directly provide constraints on what counts as a promissory obli-
gation. It is difficult to see what would be gained by adding that these obli-
gations make us morally better off.

The picture doesn’t change if we take a different account of the morality
of promising. Suppose promising is a normative power to transfer to others
the power to decide how we should act, grounded in the interest that we
have in forming intimate relationships with others.55 Again, this account
of the moral underpinnings of the practice directly explains what counts
as a promise and what does not, and when and why promises are binding.
By promising to rob a bank, for instance, I cannot transfer to the promisee
the right to decide that I rob the bank, because I have no moral right to rob
banks to begin with.56 We can add that promises are supposed to create

53. T.M. Scanlon, Promises and Practices, 19 PHIL. & PUB. AFFS. 199 (1990).
54. T.M. SCANLON, WHAT WE OWE TO EACH OTHER (1998).
55. Seana Shiffrin, Promising, Intimate Relationships and Conventionalism, 177 PHIL. REV. 481

(2008).
56. Seana Shiffrin, Immoral, Conflicting, and Redundant Promises, in REASONS AND RECOGNITION:

ESSAYS ON THE PHILOSOPHY OF T.M. SCANLON 488 (R. Jay Wallace, Rahul Kumar & Samuel Freeman
eds., 2011).
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obligations that improve the moral situation, because a promise that failed
to do so would undermine our ability to form intimate relationships. But
again this seems largely redundant.57 The operative moral principles are
what tell us what we need to know about the practice.
In all of the examples given above, the moral accounts of the practices are

what explain what obligations count as friendship obligations, family obliga-
tions, promissory obligations, etc. If we removed the account of the opera-
tive moral rules, and left only the claim that friendship or family or
promising improves the moral situation overall, we would lose the ability
to say what counts as a family obligation, a friendship obligation, or a prom-
issory obligation. But if we include the account of the moral underpinnings
of the practice, then the addition of the claim that these practices improve
our moral situation is redundant.

3. Law
As with practices considered above, there is something odd about describ-
ing legal obligations as improving our moral situation. Having obligations
not to assault each other, to drive on a certain side of the road, not to
renege on contracts, or not to trade shares in a company based on insider
information, etc., are all valuable aspects of legal practice. We might be bet-
ter off having such obligations.58 The question is whether the changes in
our situation that these obligations bring about are best understood as
moral improvements. Perhaps they are, but this seems to me to lack the intu-
itive obviousness that would justify stipulating it as a fact about the nature of
legal practice. Rather, it seems like the sort of claim that should follow from
a more substantive account of the moral principles governing the practice.
However, if we provide an account of the moral principles governing legal

practice, then it is difficult to see how the idea of law improving the moral sit-
uation could be anything but redundant. As with the other practices consid-
ered, the moral underpinnings of the practice can directly explain why we
hold the obligations that we do in virtue of legal practice, and therefore
which obligations count as legal. That is, if a nondefectiveness condition
obtains in virtue of a moral explanation of the practice, then the nondefective-
ness condition does not really do any work in explaining why certain obliga-
tions are not legal. The moral account of the practice does that work directly.

57. It might be that it would be nonredundant to say that promising improves the moral
situation overall if we take an instrumentalist view of promising. On a Humean view, for
instance, promising is a conventional practice that is valuable because it allows us to engage
in trust-based cooperation. It makes sense to say, on this view, that promising improves the
moral situation, and that we have an obligation to keep our promises precisely to uphold
and promote this improvement. I do not think that Greenberg would wish to view legal obliga-
tion as instrumentally grounded, so I do not pursue an analogy with an instrumentalist account
of promising here. I am grateful to George Letsas for this example.
58. We would of course have many of these moral obligations without legal practice. As

Greenberg notes, however, such preexisting obligations can be altered or reinforced by legal
practice. Greenberg, supra note 5, at 1320.
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For example, in Dworkin’s account, legal practice is grounded in the
constitution of a political community in which all are treated with equal
concern. From this, it follows that legal obligations are those whose enforce-
ment in court is justified by principles of justice drawn from relevantly sim-
ilar past decisions.59 It follows that a moral obligation is only properly
thought of as a legal obligation if its coercive enforcement would be justifi-
able. We could add that we are morally better off having such obligations
than not having them, but it is difficult to see the explanatory upshot.

Just as with friendship, family, and promising, it is difficult to see how the
claim that law “improves the moral situation overall” could tell us anything
of interest about legal practice, unless that claim is nested in a broader
account of the moral principles underpinning the practice. If it is nested
in such an account, however, then it becomes redundant. It is the operative
moral principles—not the idea of moral improvement and the nondefec-
tiveness condition of the legally proper way—that explain what makes cer-
tain obligations distinctively legal.

It is difficult to assess the Moral Impact Theory’s success in guarding
against overinclusivity (if we think that is important), because the device
introduced to do the theoretical work is underspecific. Greenberg is
aware of this and notes that future work would need to flesh out the notion
of the “legally proper way.”60 I have attempted to show here, however, that
there is a deeper issue. Whatever way the notion of “improving the moral
situation overall” is fleshed out, the attempt to plug this notion into the the-
ory as a fact about the nature of legal systems, without relying on a substan-
tive normative account of legal practice, is unconvincing. The most obvious
way to argue for the claim that law is supposed to create obligations that
improve the moral situation would be to argue that this follows from an
account of law’s moral underpinnings. But this would render the nondefec-
tiveness condition explanatorily redundant.

In the next section, I will consider an alternative method of demarcating
the legal domain of morality, based on Dworkin’s work. This theory adopts
precisely the sort of strategy that I suggest is missing from the Moral Impact
Theory. That is, it argues that legal obligations are morally distinct from
other sorts of obligations.

III. LAW’S VALUE AND CITIZENS’ VULNERABILITY:
COERCION AND INTEGRITY

In this section, I set out an alternative account of the legal domain of
morality, based on Dworkin’s theory of Law as Integrity. In the next two sec-
tions, I consider whether this theory deals with charges of under- and

59. I explain this account in much greater detail, and defend it against objections, in Sections
III–V below.
60. Greenberg, supra note 5, at 1323.
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overinclusivity, respectively, in a more satisfactory way than the Moral Impact
Theory. First, however, some exegesis is necessary, because there is some
ambiguity around whether Dworkin’s earlier work can be understood in one-
system terms. I say “exegesis,” but my primary aim is not to say what Dworkin
meant, but rather to give the best understanding of his theory. It is, I think, in
the spirit of his interpretivist project to seek the best constructive interpreta-
tion of his theory, rather than to rely solely on the interpretation of its author.
In Justice for Hedgehogs, Dworkin states that he views legal rights as a subset

of moral rights and that he now believes that legal rights are “those that peo-
ple are entitled to enforce on demand” in courts.61 Law, then, is the branch
of morality concerned with the rights and obligations that can justifiably be
enforced by legal institutions. On one reading, Dworkin is adopting an
entirely new view to the one he held in previous work. He views legal obli-
gations as moral obligations when previously he did not, and in an effort to
avoid overinclusivity, he stipulates that legal rights are those rights that can
be enforced in court. Some have claimed, and Dworkin himself conceded,
that in earlier work he adopted a “two systems view” of law and morality.62

The assertion in Justice for Hedgehogs that legal rights are genuine moral
rights, then, is something of an about-face.63

Critics have subsequently taken issue with Dworkin’s stipulation that legal
rights are those that can be enforced in court. Some find this stipulation
unsatisfactory. Greenberg, for instance, says that he views this “very different”
position as a “version of the Moral Impact Theory that restricts legal rights
and obligations to those that should be enforced by courts.”64 He seems to
view the means by which Dworkin draws these boundaries, however, as arbi-
trary. Greenberg claims that this “Judicial Enforcement Theory” is circular,
since an account of law should explain why legal norms are judicially enforce-
able, not simply define them according to that enforceability.65 Others have
been similarly critical of Dworkin’s account of the legal domain of morality.66

61. DWORKIN, supra note 35, at 406. He makes similar claims in Ronald Dworkin, A New
Philosophy for International Law, 41 PHIL. & PUB. AFFS. 2 (2013).
62. See, e.g., Hershovitz, supra note 2, at 1162–1163.
63. DWORKIN, supra note 35, at 402. While I do not want my argument here to turn on what

Dworkin himself thought, rather than on the best way to understand his theory as an objective
matter, it seems to me that too much is made of this concession. The footnote at the end of the
sentence in which he says that he previously adopted a two-systems view references Taking Rights
Seriously, not the later work in Law’s Empire. And his later restatement of his theory in Justice in
Robes is impossible to read in two-systems terms. For example: “We understand political theory
that way: as part of morality more generally understood . . . We might treat legal theory as a
special part of political morality distinguished by a further refinement of institutional struc-
tures.” DWORKIN, supra note 39, at 34–35.
64. Greenberg, supra note 5, at 1300 n.28.
65. The label “Judicial Enforcement Theory” as a descriptor of this aspect of Dworkin’s view

is Greenberg’s. Mark Greenberg, The Moral Impact Theory, the Dependence View, and Natural Law,
in THE CAMBRIDGE COMPANION TO NATURAL LAW JURISPRUDENCE 283 (George Duke & Robert
George eds., 2017).
66. Lawrence Sager, Putting Law in Its Place, in THE LEGACY OF RONALD DWORKIN 116 (Wil

Waluchow & Stefan Sciaraffa eds., 2016); Dindjer, supra note 3.
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Against this trend, Hillary Nye argues that it follows from Dworkin’s long-
standing “anti-metaphysical” commitments that his theory of law has always
been a one-system one.67 Throughout his career, Dworkin rejected the idea
that there is any way to make “external” claims about the domain of value,
claims, that is, about what morality “really is,” as distinct from first-order
claims about what morality requires.68 Dworkin, Nye argues, understands
law in the same way.69 There are no external claims, on the Dworkinian
view, about what law “really is,” as a conceptual matter. There are only inter-
pretive claims internal to the practice. When we recognize this, it makes lit-
tle sense to think that Dworkin was ever committed to a two-systems view.
Rather, the view of law articulated in Justice for Hedgehogs is not “a dramatic
shift, but a different way of expressing his longstanding emphasis on legality
and the thought that legal theory is an inherently normative endeavor.”70

In my view, this reading of Dworkin’s work is convincing. I wish to con-
tribute here to this understanding of Dworkinian nonpositivism by fleshing
out a one-system version of Dworkin’s theory of Law as Integrity. When read
as a one-system theory, Law as Integrity offers an account of the moral value
of legal practice that motivates the view that the subset of our moral obliga-
tions whose enforcement in court is justifiable is morally distinct from the rest
of our moral obligations. This moral distinction is what motivates the thesis
that it is this subset that we should think of as legal obligations.71 The value
of legal practice, on this theory, lies in the constitution, through legal prac-
tice, of a political community in which coercion is regulated in a morally
justifiable way.

My approach here is akin to one of reflective equilibrium. The explicitly
one-system theory of Justice for Hedgehogs, focused on justifiable enforcement
in court, provides the best way of understanding the earlier theory of Law as
Integrity. This understanding of Law as Integrity, in turn, shows that the
“Judicial Enforcement Theory” set out in Justice for Hedgehogs is not arbitrary.
The criticisms leveled by Greenberg, Hershovitz, and others at the Judicial
Enforcement Theory are uncharitable, precisely because they fail to con-
sider this in light of the earlier theory of Law as Integrity.72

Understanding the relationship between law and coercion is key to this
account of the legal domain of morality. Nicos Stavropoulos emphasizes

67. Nye, supra note 6, at 259.
68. Id. See also Arthur Ripstein, Introduction: Anti-Archimedeanism, in RONALD DWORKIN 5 (Arthur

Ripstein ed., 2012); Hillary Nye, Staying Busy While Doing Nothing? Dworkin’s Complicated
Relationship with Pragmatism, 29 CAN. J. L. & JURIS. 71 (2016).
69. Nye, supra note 6, at 261–263.
70. Id. at 250.
71. Though as I argue below, the label “legal” becomes largely unimportant under this the-

ory. What matters is that the domain picked out by the label—whatever label we use—is morally
distinct from other domains of moral obligation.
72. The argument I make is distinct from Nye’s, then, since it does not depend on any par-

ticular understanding of Dworkin’s antimetaphysical commitments. The two arguments are,
however, compatible and, I believe, mutually supportive.
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the centrality of coercion to Dworkinian nonpositivism.73 When we win in
court, we are entitled to call on the state to use its monopoly on coercive
force on our behalf against other members of our political community.
When we lose, we are made vulnerable to that coercive force being brought
to bear on us on behalf of the political community. It is true that in almost
all of our daily interactions with law, coercion does not obviously seem to
feature. We regularly stop at red lights, carry out employment obligations
that we have contracted into, and pay for goods that we want to own, all
without any threats against us if we fail to do these things in the right
way.74 But the threat of coercion being brought to bear on us on behalf
of the community is always present. If I don’t stop at a red light or if I shop-
lift, the police are permitted by law to arrest me. A court can lawfully order
my employer to hand over money to me if she has failed to do so on her
own. Coercive enforcement is a central feature of our legal practice.75

This is not to say that law creates coercion. Even in law’s absence, the pos-
sibility of coercion by others would be unavoidable. The possibility of find-
ing oneself subject to coercion is an inescapable aspect of living with
others.76 Law does, however, allow us to call on state institutions to coerce
others on our behalf. Legal practice, then, is the practice of centralizing
coercion and regulating its use in morally justifiable ways.77 Any conception
of law, it follows, is partly an attempt to explain the conditions of moral jus-
tification for the use of this coercion.
The key Dworkinian claim is this: when it regulates coercion in a partic-

ular way, legal practice constitutes a special form of political community in
which “associative obligations” obtain. These are the “special responsibilities
social practice attaches to membership in some biological or social
group.”78 This is how we begin to demarcate the legal domain of morality
on the Dworkinian account: legal obligations are a special kind of associat-
ive obligation that we owe to other members of our political community,
obligations that arise as a result of the value of constituting a particular
kind of morally valuable political community. While these tenets of

73. Nicos Stavropoulos, The Relevance of Coercion: Some Preliminaries, 22 RATIO JURIS 339 (2009).
74. This insight is of course central to Hart’s critique of command theory. H.L.A. HART, THE

CONCEPT OF LAW (3d ed. 2012), at ch. 4.
75. See generally FREDERICK SCHAUER, THE FORCE OF LAW (2015).
76. The Kantian influence on this theory is evident. According to Kant, everyone’s innate

right to self-mastery can only be consistent with everyone else’s enjoyment of the same right
in a juridical state: “[i]t can be said of a rightful condition that all human beings who could
(even involuntarily) come into relations of rights with one another ought to enter this condi-
tion.” We adopt a system of coercive enforcement because to fail to do so would violate a
moral obligation to leave the state of nature, and move toward a system where everyone’s
equal right to external freedom is guaranteed. This requirement that we move toward a jurid-
ical state is Kant’s “postulate of public law.” IMMANUEL KANT, THE METAPHYSICS OF MORALS (Lara
Denis ed., Mary McGregor trans., rev. ed. 2017), at 93. For more on this, see B. SHARON BYRD

& JOACHIM HRUSCHKA, KANT’S DOCTRINE OF RIGHT: A COMMENTARY (2010), at 72–73; ARTHUR

RIPSTEIN, FORCE AND FREEDOM: KANT’S LEGAL AND POLITICAL PHILOSOPHY (2009), at ch. 6.
77. I am grateful for illuminating discussion with Nicos Stavropoulos on this point.
78. DWORKIN, supra note 4, at 196.
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Dworkin’s theory are well known, they merit unpacking so they can be
understood in one-system terms.

Dworkin’s strategy for demonstrating that legal obligations are associative
in nature is to examine the character of “associative obligations” in other
domains, and then try to show that political obligations share these features.
The first key feature of associative obligations is that they are “special,” i.e.,
holding only between members of the association.79 Second, they are “per-
sonal,” in the sense that they run from each individual to each of the other
individuals within the group.80 An academic may owe certain obligations to
her university as a corporate entity. When we speak of obligations of friend-
ship, however, we mean obligations that hold among individual friends.
Even in a group of friends, the obligations run from each and to all (though
they may differ in strength depending on the particular history of each
friendship within the group). Finally, associative obligations only obtain
where members of a group suppose that their obligations derive from a
responsibility of equal concern for the well-being of the other members
of the group.81 That is, the group must suppose that each person’s role
and life are equally valuable and important.

Characterizing legal obligations as associative, on this view, is key to
explaining how genuine moral obligations can obtain in virtue of legal prac-
tice. A political society in which associative obligations obtain becomes a
special type of community, which Dworkin calls a “true political commu-
nity,” one committed to the equal standing of all members.82 This sort of
community is morally valuable, because it treats members as enjoying
equal standing within it, and so expresses a special ideal of political equality.
Under specific conditions, legal practice gives rise to these sorts of
obligations.

What standards must a political community meet in order to generate
associative obligations through its legal practice? This is where the political
value of “integrity” enters the picture. A political community becomes a
“true community,” Dworkin says, when it decides what its members owe
one another by drawing on a coherent scheme of principle that governs
all members in the same way. Collective force can be justified, in such a
community, only when licensed by principles drawn from past decisions
about when such force is justified.83 In this way, members affirm an ideal
of equal concern for one another.

79. Id. at 199.
80. Id.
81. Id. at 200.
82. Id. at 201.
83. What counts as relevantly similar, as Stavropoulos notes, is itself a moral question. Judges

are bound by principles of substantive justice to identify what aspects of their previous decisions
are relevant to the present one. Nicos Stavropoulos, Why Principles? (Oxford Legal Studies
Research Paper No. 28/2007), http://www.ssrn.com/abstract=1023758. See also Gerald
Postema, Integrity: Justice in Workclothes, 82 IOWA L. REV. 821 (1997).
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A community that enforces rights and obligations by asking what princi-
ples of justice underpinned similar cases has the four characteristics of asso-
ciative obligations.84 In particular, it embodies the requirement of equal
concern: “integrity assumes that each person is as worthy as any other,
that each must be treated with equal concern according to some coherent
conception of what that means.”85 A legal practice that enforces obligations
in accordance with integrity is thus constitutive of a special, morally valuable
type of political community, one that ensures that citizens are treated
equally in the coercive enforcement of rights and responsibilities. In this
way “collective decisions are matters of obligation and not bare power” in
a political community that practices integrity.86

This takes us back to the criticism of Dworkin’s later claim that legal obli-
gations are those obligations whose enforcement in court is justifiable. We
are now in a position to see why that attempt to delimit the legal domain of
morality is not arbitrary. When we consider the enforcement condition in
light of the story of integrity laid out here, we see that this criticism is
uncharitable. It fails to consider the moral explanation underpinning the
decision. Rights and obligations that can be enforced in court are morally
distinct from other moral rights and obligations. The fact that coercive
enforcement attaches to these rights and obligations means that their con-
tent is determined by the value of integrity.87 And these obligations have
different grounds to other moral obligations: they ultimately obtain in vir-
tue of the moral value in constituting a political community in which all
are treated with equal concern.
One might disagree on substantive grounds with this thesis. That is, one

might think that the moral difference between judicially enforceable obliga-
tions and other types of political obligation is not great enough to merit the
distinction. But that argument requires substantive engagement with the
moral explanation underpinning the distinction. Otherwise the complaint
that we misuse the label “legal” by applying it only to enforceable rights
is just a taxonomical, or semantic claim.88

We have a candidate answer, then, to the question of how to delimit the
legal domain of morality. This candidate is a reading of Dworkin’s theory of
Law as Integrity that views that theory in one-system terms. I will refer to this
view as “One-System Integrity” in the remainder of this article.89 According

84. DWORKIN, supra note 4, at 213–214.
85. Id. at 213.
86. Id. at 214.
87. It is conceivable that integrity might also determine the content of obligations in other

domains. The content of obligations owed by parents to children, for example, might also be
shaped by the demand for principled consistency. What distinguishes legal obligations is not
just the fact that integrity is at work, but the reason why it is at work, i.e., the constitution of a
political community in which all are treated with equal concern.
88. I flesh out this point in greater detail below, when considering the debate on “underen-

forcement” between Dworkin and Sager.
89. My thanks to Jeevan Hariharan for suggesting this label.
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to One-System Integrity, legal practice can, under specific circumstances,
constitute a morally valuable kind of political community. This community
is constituted when coercion is regulated in a way in which all are treated
with equal concern and respect. The conditions for the constitution of
such a community are fulfilled when participants are able to have rights
and obligations coercively enforced against each other in line with the
value of integrity, or principled consistency. Our legal obligations, then,
are the ones that we are entitled to have enforced in court, and the precise
content of these obligations is determined by the value of integrity. This is
what makes those obligations different from other, nonlegal moral obliga-
tions. In the next two sections, I consider whether this strategy is successful
in dealing with charges of under- and overinclusivity.

IV. IS ONE-SYSTEM INTEGRITY UNDERINCLUSIVE?

In Section II.B I considered the claim that nonpositivist theories are under-
inclusive because they fail to account for ostensibly legal obligations that
clash with all-things-considered moral obligations. I argued that this con-
cern was overblown, and rested on a question-begging assumption about
the structure of legal obligation. Nonpositivist theories generally are enti-
tled to claim that legal obligations are context-sensitive, such that one
can have, for example, a legal obligation to obey the speed limit in most cir-
cumstances, but not when rushing one’s sick mother to the hospital.

Under One-System Integrity, the question is whether it would be justifi-
able to coercively enforce the pro tanto obligation to obey the speed
limit, even if the speeder was under no all-things-considered obligation in
the particular circumstances. Could such enforcement be justified by prin-
ciples of justice underpinning previous decisions? If it could, then this is a
legal obligation. If it could not, then the theory has the resources to deny
that it is a legal obligation.

The failure to see that legal obligations can be context-sensitive (or at
least that that argument is on the table) influences other claims of under-
inclusivity that Dindjer makes about Dworkin’s focus on judicial enforce-
ment. He argues that relying on the enforceability criterion leaves us
unable to account for legal obligations that are not enforced because
they are not justiciable.90 He says:

Although courts sometimes appeal to these doctrines as an imprecise label for the
nonexistence of a legal duty, they are also used more accurately to indicate that a
court may not adjudicate genuine legal duties, such as certain duties governments
owe in armed conflicts, or when acting in coordination with foreign states.91

90. Dindjer, supra note 3, at 206. Like Greenberg and Hershovitz, Dindjer considers the argu-
ments in Justice for Hedgehogs a departure from the earlier theory in Law’s Empire.
91. Id.
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Consider for example the well-known GCHQ case in the UK, which
established that the exercise of the royal prerogative is subject to judicial
review.92 Here the royal prerogative had been used to prevent employees
of the security services from joining trade unions. The Court, while estab-
lishing that the prerogative was subject to judicial review, refused to exer-
cise judicial review in this particular instance because of the national
security concerns involved. Dindjer’s point is that we would not say, as a
result of cases like this, that there is no legal right to have the prerogative
judicially reviewed. Rather, we would say that the legal right is not
enforced.
Again, however, this criticism rests on the failure to see that it is open to

nonpositivism to view legal rights and obligations as context-sensitive. I have
argued in Section II.B that it begs the question in favor of positivism to
assume otherwise. It is perfectly sensible to argue, from a nonpositivist per-
spective, that there exists no legal right to have the prerogative reviewed in
this particular set of circumstances. On this view, saying that there is a “legal
right to” anything is just a shorthand; an approximation of a right whose
precise content changes depending on the specific factual circumstances
in which it is engaged, and depending on what other principles are
engaged. Even saying that there is no legal right to have the prerogative
reviewed in “national security” cases would only be an approximation of a
far more complicated moral statement. What counts as a “national security”
case, and when the use of the prerogative in such a context can be reviewed,
are moral questions with which judges engage. The “national security” con-
text, then, is shorthand for a set of particular moral considerations that per-
tain to whether coercive enforcement can justifiably be called upon in these
particular circumstances.
A different charge of underinclusivity is found in the literature on

“underenforced” constitutional obligations. Serious attention was first
brought to these in a seminal essay by Lawrence Sager.93 He points out
that there seem to be occasions in which the US Supreme Court, for rea-
sons of institutional restraint, fails to “enforce a provision of the
Constitution to its full conceptual boundaries.”94 Certain constitutional pro-
visions, Sager claims, create rights and obligations that are both (i) legal,
and (ii) not properly enforceable by courts. For example, Section 5 of
the Fourteenth Amendment to the US Constitution provides: “Congress
shall have the power to enforce, by appropriate legislation, the provisions
of this article.”
Sager points out that in a number of Supreme Court cases, the Court has

held that Congress has the authority to enact legislation designed to further

92. Council for Civil Service Unions v Minister for the Civil Service [1984] UKHL 9. This case
is popularly known as the “GCHQ” case.
93. Lawrence G. Sager, Fair Measure: The Legal Status of Underenforced Constitutional Norms, 91

HARV. L. REV. 1212 (1978).
94. Id. at 1213.
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and uphold the Fourteenth Amendment.95 This authority is derived from
Section 5 of that Amendment. The “full scope” of the Fourteenth
Amendment, then, includes a judicially enforceable right, and congressio-
nal authority to enact legislation furthering Equal Protection beyond the
courts. Both of these aspects, Sager thinks it important to say, are legal
aspects of the Fourteenth Amendment. The second aspect, however, is
not one that is enforceable in court. Whether or not this is the correct con-
stitutional interpretation of the Fourteenth Amendment is not something
that I can answer here. However, let us grant for now that it is. If such an
obligation exists, should we call it a legal obligation?

Sager thinks that we would lose something important if we confined our
conception of legal obligation only to those obligations to whose enforce-
ment we are entitled. This is why he objects to the distinction that
Dworkin draws in Justice for Hedgehogs between “legal” and “legislative”
rights, both of which he views as subcategories of “political rights.”96

It isn’t obvious, however, that we lose anything of importance by denying
the label “legal” to unenforced rights. When we understand that the theo-
retical compartmentalization of the rights that are enforced in court is moti-
vated by a deeper moral theory of legal practice, the importance of the label
“legal” dissipates. According to One-System Integrity, the rights that we can
justifiably have enforced (“legal rights”) and the underenforced obligations
Sager is interested in (what Dworkin calls “legislative rights”) are distinct
types of moral right.

We do not need to think that “legal” rights are any more important than
“legislative” rights, just as we need not think our family obligations are nec-
essarily more important than our promises to our friends. There are impor-
tant and comparatively unimportant family obligations, and important and
comparatively unimportant promissory obligations. Similarly, there are
more and less important legal rights and more and less important legislative
rights. The label “law” has enormous importance if we view legal obligations
as some form of nonmoral norm that claims peremptory force over our own
moral calculations. But when we view legal rights as themselves a species of
moral right, the importance of the label dissipates. The instinct to attach
great importance to a label with the historic solemnity of “law” is under-
standable, but there is little substance behind the instinct, by the lights of
One-System Integrity.

The claim that One-System Integrity fails to account for underenforced
rights, then, ultimately collapses into a semantic debate. One-System
Integrity makes a moral distinction between rights whose enforcement is

95. Id. at 1228–1242. Sager has also developed a similar argument in relation to unenforce-
able socioeconomic rights. Lawrence G. Sager, Material Rights, Underenforcement, and the
Adjudication Thesis, 90 B.U. L. REV. 579 (2010).
96. DWORKIN, supra note 35, at 405–406. Legislative rights are “rights that the community’s

lawmaking powers be exercised in a certain way: to create and administer a system of public
education, for instance.”
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justifiable and those whose enforcement would not be. Whether or not we
should attach the label “legal” to one or another set of obligations is just not
an important question when we accept the basic premises of nonpositivism.
There are legal institutions, and there are various obligations that flow from
the actions of these institutions. The fact that some of these obligations
invite legitimate enforcement demarcates an interesting and morally dis-
tinct subclass. But nothing really turns on attaching the label “legal” to
that subclass. The obligations will still be interesting and morally distinct,
whatever label we use. When we understand both enforceable and unen-
forceable rights as a branch of morality, whether or not something is a
“legal-political-right” or a “nonlegal-political-right” really isn’t that
important.97

V. IS ONE-SYSTEM INTEGRITY OVERINCLUSIVE?

In Section III, I argued that the Moral Impact Theory struggled to explain
why not every obligation that resulted from the actions of legal institutions is
a legal obligation. This was symptomatic, I argued, of the Moral Impact
Theory’s broader failure to explain what, if anything, is distinctive about
legal obligations. One-System Integrity offers a clearer explanation of why
certain moral obligations are not legal, because it is grounded in an account
of the moral underpinnings of legal practice.
Again, legal obligations, on this view, are those obligations whose enforce-

ment in court is justifiable, and this justifiability is determined by the prin-
ciple of integrity. It seems to me that this offers a compelling way of
excluding nonlegal moral norms from the legal domain of morality.
Take, for example, the “paradoxical” obligations that concerned
Greenberg. These occur when a wicked legal institution generates obliga-
tions of resistance. Greenberg introduces the device of the legally proper
way partly to explain why such obligations are not legal obligations. On
the view of One-System Integrity, we can say that these obligations are not
legal, despite their obtaining in virtue of the actions of legal institutions,
because their enforcement could not be justified by the operative principles
of political morality (i.e., those picked out by integrity).98

Or take obligations that arise too far “downstream” of the actions of legal
institutions to plausibly call the obligations “legal.” When the government
relaxed the restrictions around Covid-19 to permit visits to care homes,
that may have given rise to an obligation to visit one’s grandmother. We

97. We could choose alternative labels. For example, we could use “legal rights” as an
umbrella term referring to both enforceable and nonenforceable rights, and refer to the for-
mer as “judicial” rights and the later as “legislative” rights. Again, the labels are much less
important than the account of the moral underpinnings of each label’s referent.
98. Conceivably, the enforcement of some paradoxical obligations might be justified under

One-System Integrity. Proponents would then have to bite the bullet and accept that these are
legal obligations. As I have indicated earlier, I think this strategy is entirely legitimate.
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would be unlikely to say that one had a legal obligation to visit her, even
though the obligation obtained in virtue of the actions of legal institutions.
On the Moral Impact Theory, the legally proper way is a catchall device for
these sorts of scenarios. We saw, however, that this device rested on an
underdeveloped claim about the nature of legal systems. One-System
Integrity offers a neater way of excluding such obligations. The obligation
to visit one’s grandmother is not a legal obligation because the enforce-
ment of that obligation in court could not be justified by principles of jus-
tice drawn from relevantly similar past cases.

There may be other cases that I have not considered here. In general,
however, it seems to me that the story offered by One-System Integrity
does a good job of demarcating the legal domain of morality. It specifies
the legal subset of our moral obligations by offering an account of the
moral value of legal practice, and the morally relevant coercion to which
participants in that practice are made vulnerable. When we divorce the
enforcement criterion to which Dworkin signals in Justice for Hedgehogs
from his earlier theory, that criterion can seem arbitrary. When we consider
it in the light of that earlier theory, however, we see that it rests on a fleshed
out theory of political legitimacy. We might still disagree with this view on
the grounds that it does not offer the best moral explanation of legal prac-
tice. But our disagreement will then be a first-order moral one, which is pre-
cisely the sort of disagreement that nonpositivist theories should have with
one another.

VI. CONCLUSION

The argument in this paper is intended both as a ground-clearing exercise
and as a defense of nonpositivism as a theoretical agenda. Recent criticisms
of contemporary nonpositivism have raised difficult challenges for those
theories. While I have argued that the argument from underinclusivity
can be deflated, the argument from overinclusivity expose deeper issues
in certain nonpositivist theories, such as the Moral Impact Theory.

In considering how well nonpositivist theories deal with these challenges,
however, critics have largely excluded from consideration the theory that to
my mind does the best job. By drawing a line between “new” nonpositivist
theories and older ones, critics have considered a diluted and uncharitable
version of Dworkin’s account of legal obligations as those obligations whose
enforcement in court is justified. This Judicial Enforcement Theory,
divorced from the rest of Dworkin’s political and legal theory, becomes a
straw man. I have argued that Dworkin’s jurisprudential theory is best
understood as a one-system view that rests on an account of the moral
value of legal practice in constituting a political community in which coer-
cion is regulated in a morally justifiable manner. This theory has the theo-
retical resources to guard against both under- and overinclusivity.
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I hope that the argument in this paper can be taken forward in two ways.
First, I hope that both critics of nonpositivism and nonpositivist theorists
engaging in internal debates will engage with Law as Integrity as a one-
system view. Second, I hope that my analysis shows that the most effective
way for nonpositivism to demarcate the legal domain of morality is with a
fleshed out theory of the moral principles that are operative in that domain.
The further development of competing accounts of the moral underpin-
nings of legal practice would, I believe, take general jurisprudence in a fruit-
ful direction.
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