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Beyond Doubt: The Case Against ‘Not Proven’

James Chalmers, Fiona Leverick and Vanessa E.Munro∗

Scotland,unusually,has three verdicts in criminal trials: guilty,not guilty, and not proven.The not
proven verdict, regarded by many as an intermediate option between the other two, has been
the subject of a long-running debate as to whether it should be abolished. In this article we
argue that it should. Drawing on empirical evidence from two recent studies, we cast doubt on
the arguments most often made in its favour – that it serves a valuable communicative function,
protects against wrongful conviction, and/or increases juror satisfaction. There is no consensus
on its meaning or appropriate application in any given case, and it risks both stigmatising an
acquitted accused and diminishing complainers’ opportunities for closure. It is doubtful that it
prevents wrongful conviction,but even if it does, there are more effective measures in this regard.

INTRODUCTION

Scotland, unusually, has three verdicts in criminal trials. In addition to the op-
tions of ‘guilty’ and ‘not guilty’, familiar throughout the common law world,
jurors have a third option: ‘not proven’. The not proven verdict has exactly the
same effect as one of not guilty, and there is in law no distinction between the
two verdicts of acquittal: jurors are simply told that they have two alternative
options with the same consequences. The absence of such a distinction reflects
the fact that the third verdict’s existence is a matter of historical accident rather
than conscious design.

The lack of any formal distinction does not mean, however, that jurors are
bound to treat the two verdicts as identical or that their choice between the
two will be regarded by others as without meaning.Not proven has long been
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regarded by many as an intermediate option between the other two verdicts,
allowing the jury to signal their belief in the guilt of the accused alongside a
conclusion that the standard of proof has not been met. Debate on the appro-
priateness of this third option has run since at least 1846, and the verdict has
had both fierce proponents and opponents.

The two main arguments that have been consistently made in favour of the
not proven verdict are, first, that it serves an important communicative func-
tion and, second, that it acts as a safeguard against wrongful conviction. The
first argument has most commonly been made in sexual offence cases, the ar-
gument being that the verdict signals to the complainer that, while the evi-
dence did not meet the criminal standard of proof required to convict, the jury
did not disbelieve her. The second argument is a more general one: that the
availability of the verdict means that, in a case where the evidence does not
quite meet the standard of proof, jurors will use the not proven verdict where
otherwise they might have been tempted (wrongly) to convict. Both of these
arguments, in different ways, also link to a further claim sometimes made in
favour of the not proven verdict, which is that the availability of this option
is valued by jurors. One of the difficulties with these arguments is that they
are premised on empirical claims about how jurors understand and apply the
verdict, and how others interpret it, for which data has not previously been
available.

Our contribution in this paper is two-fold. First, we supply some of the
missing empirical data to enable these arguments to be properly evaluated.
This comes from two sources – a large-scale and pioneering mock jury de-
liberation study, which explored in detail how juries operated both with and
without this third verdict, and a programme of interviews with complainers
whose cases had concluded with a not proven verdict. This data allows us
to refute the main arguments for the not proven verdict in a way that has
not been possible until now. Secondly, building on that data, we also make
a substantive case against the not proven verdict, on the basis that it is un-
just to have a stigmatic acquittal verdict and that the verdict risks a loss of
public confidence because it allows (or at least is seen to allow) jurors to
use it as a compromise rather than properly discharging their function. We
argue ultimately that the not proven verdict should be abolished in Scot-
land.

The article proceeds as follows. First, we set the scene by outlining a brief
history of the not proven verdict, before discussing our data sources. We go
on to examine the main arguments that have been made in favour of the not
proven verdict, in the light of our empirical data.We argue that they are all either
unsupported by this data or can be refuted by powerful normative arguments.
We then draw together the empirical and normative arguments against the not
proven verdict, and make the case for the verdict’s abolition. Finally, we briefly
examine,but reject, the possibility of retaining the not proven verdict (alongside
a verdict of proven) in a binary verdict system.
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SETTING THE SCENE

Scotland’s three-verdict system is, as noted earlier, a matter of historical accident
rather than conscious design.1 A 17th-century procedural change meant that
juries returned ‘special verdicts’ stating whether individual facts were proven
or not proven rather than declaring on the guilt or innocence of the accused,
which was a matter for the trial judge based on the terms of the special verdict.
A 1728 case, the trial of Carnegie of Finhaven, re-established the right of the
jury to return a verdict of not guilty, but the language of ‘not proven’ remained
and became an alternative form of general verdict in Scots law.While the not
proven verdict is unique to Scots law, it is not the only differentiated verdict
system in use.2 Mindful of the dangers of uncritical legal transplants, the case we
put forward here is made primarily in the Scottish context, but the arguments
we make do have wider significance for the broader debate about differentiated
verdict systems.3

In modern Scottish practice, juries are simply directed that there are two
verdicts of acquittal open to them, that these have the same effect, and that it
makes no difference which verdict of acquittal they choose.4 The appeal court
has consistently dissuaded trial judges from attempting to offer any explanation
of the difference between not guilty and not proven when charging juries.5

While historically it appears that juries had a strong preference for the verdict
of not proven over not guilty,using it in as many as three-quarters of acquittals in
the late nineteenth century, that practice has shifted over time and it amounts for
around 30 per cent of jury acquittals today, with particularly high use apparent
in contemporary sexual offence trials.6

1 For more detail of the sketch outlined in this paragraph, see I.D. Willock, The Origins and De-
velopment of the Jury in Scotland (Edinburgh: Stair Society, vol 23, 1966) 217-225. See also E.P.H.
Keane, ‘The Nightmare of History: Scotland’s Not Proven Verdict’ in E.P.H.Keane and P.Rob-
son (eds), Law and Justice in the 21st Century: A Collection of Essays in Honour of Professor Ian
Willock (Vancouver: Fairleigh Dickinson University Press, in press). For the use of the verdict
from the nineteenth century to the present day, see J. Chalmers, F. Leverick and V.E.Munro, ‘A
Modern History of the Not Proven Verdict’ (2021) 25 Edin LR 151.

2 A system of differentiated acquittals exists in Israel, for example: see Y. Vaki and Y.Rabin, ‘Two
Kinds of Acquittals – Different Kinds of Doubts’ (2021) 32Criminal Law Forum 97. In California,
it is possible for an acquitted person to petition for a declaration of ‘factual innocence’ following
a not guilty verdict: Penal Code, ss 851.8(e), 851.85, 851.86. A declaration entitles the acquitted
person to compensation: Penal Code, s. 851.865. Until relatively recently, the Italian criminal
justice system formally differentiated between full acquittals and acquittals ‘for lack of evidence’:
see G.C. Gebbie, S.E. Jebens and A.Mura, ‘Not Proven as a Juridical Fact in Scotland, Norway
and Italy’ (1999) 7 European Journal of Crime,Criminal Law and Criminal Justice 262, 271-273.The
distinction was abolished in a revised Code of Criminal Procedure that came into force in 1988.

3 Various proposals for differentiated verdict systems have been made in academic literature: see for
example T. Fisher, ‘Conviction without Conviction’ (2012) 96 Minnesota LR 833; L. Laudan,
‘Need Verdicts Come in Pairs?’ (2010) 14 International Journal of Evidence and Proof 1;R.E.Myers
II, ‘Requiring a Jury Vote of Censure to Convict’ (2009) 88 North Carolina LR 137;M.Wansley,
‘Scaled Punishments’ (2013) 16 New Crim LR 309.

4 Judicial Institute for Scotland, Jury Manual (2021) 114.2.
5 In a line of cases stretching from McDonald v HM Advocate 1989 SLT 298 to Sweeney v HM
Advocate 2002 SCCR 131.

6 For a review of the statistical evidence on the use of the verdict from the nineteenth century
to the present day, see Chalmers et al, n 1 above, section B. For more recent data on its use in
sexual offence cases, see nn 20 and 92 below.
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While the not proven verdict has long been controversial,7 with its possi-
ble abolition having been raised in parliament on a number of occasions and
considered by official committees, its position has remained relatively secure at
least until now. Increased impetus for change has come in recent years through
a high-profile murder case resulting in a not proven verdict in the 1990s,8 and
then increased concern about the use of the verdict in sexual offence cases
(against a background of low conviction rates) in particular.9 Following a two
year programme of mock jury research in Scotland10 – the largest single mock
jury deliberation study in the United Kingdom to date – the Scottish Gov-
ernment has committed to engaging in ‘serious discussions’ about ‘whether we
should move from a three verdict system to a two verdict system’,11 while abo-
lition or review of the not proven verdict featured in several manifestos in the
2021 Holyrood election.12

And yet,debate amongst commentators in Scotland about the merits and de-
merits of the not proven verdict is not new. In 1846, Lord Cockburn published
a critique of the verdict, arguing that it is incompatible with the presumption
of innocence and that it casts unjust stigma on an accused against whom guilt
has not been proven,13 arguments that have been repeated by abolitionists until
the present day.14 So too, the positive case for the verdict – especially in terms
of its role in protecting against wrongful conviction – has a long history.15 The
debate has tended to repeat itself in a loop ever since, rather than evolving over
time.16

A key barrier to progress has been that many of the propositions advanced by
retentionists and abolitionists alike are speculative.For example,without know-
ing whether the availability of the not proven verdict results in an increased ac-
quittal rate, and thus might provide the protection against wrongful conviction
that it is argued to do, it is impossible to evaluate that proposition. In order to
advance the debate, robust data is needed about how the not proven verdict op-
erates in practice – data that has, until now, been lacking. There had previously
been a small number of studies exploring the manner in which (mock) jurors

7 The first sustained criticism appears to be in an influential article by the judge Lord Cockburn:
‘Scottish Criminal Jurisprudence and Procedure’ (1846) 83 Edinburgh Review 196, 206.

8 P.Duff and M.Findlay, ‘Jury Reform:Of Myths and Moral Panics’ (1997) 25 International Journal
of the Sociology of Law 363, 367-370.

9 See Chalmers et al, n 1 above, section F.
10 R. Ormston et al, Scottish Jury Research: Findings from a Large-Scale Mock Jury Study Scottish

Government Research Findings No 70/2019 (2019) (Scottish Jury Research). The authors of
this paper were members of the research team for this project,which was funded by the Scottish
Government and also involved Rachel Ormston and Lorraine Murray of Ipsos MORI Scotland.

11 Scottish Government, ‘Jury research launch event’ 9 October 2019 at https://www.gov.scot/
publications/jury-research-launch-event/ (last visited 12 July 2021).

12 Scottish National Party,Scotland’s Future (2021) 35 (a consultation on abolition);Scottish Conser-
vative and Unionist Party,Rebuild Scotland (2021) 39 (abolition); Scottish Labour,Scottish Labour’s
National Recovery Plan (2021) 103 (abolition); Scottish Greens, Our Common Future (2021) 85
(abolition).

13 Lord Cockburn, n 7 above, 206.
14 See Chalmers et al, n 1 above, 164.
15 See for example Lord Justice-General Clyde’s defence of the verdict in McNicol v HM Advocate

1964 JC 25, 27.
16 Chalmers et al, n 1 above, 172.
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use the not proven verdict,17 but the small scale and methodological limitations
of these studies means they have not provided a sufficiently reliable grounding
to justify legislative change.18 A key contribution of this article is thus to sup-
ply new, and more robust, data that can inform the debate in a way that has
not hitherto been possible.There are two main sources of original data that we
draw upon, each of which is described below.

It is, of course, worth noting that while one of the two data sources that we
draw on is a study of the use of not proven by mock juries, the verdict is not
exclusively used by juries in Scotland. Juries decide on the guilt of the accused
in all solemn cases, but in summary cases this is determined either by sheriffs19

(if they are heard in the sheriff court) or lay justices (if they are heard in the
justice of the peace court). The verdict is, however, used by jurors with greater
frequency than by judges sitting alone.Figures released by the Scottish Govern-
ment demonstrate that over 2015–2020, the not proven verdict accounted for
17.5 per cent of acquittals overall, but 30.5 per cent of all acquittals by juries
and 14.7 per cent of all acquittals in summary cases.20 The empirical evidence
that we present here from the jury study is obviously specific to its use in the
solemn context, but as we explore below many of the arguments that it gives
rise to in favour of abolition are also equally pertinent, regardless of whether
the verdict is to be determined by lay people or judges.

DATA SOURCES

The Scottish Jury Research

The first data source we draw on is a major programme of research into mock
jury decision-making, undertaken in Scotland between 2017 to 2019.21 The
focus of the study was to investigate (a) the difference the three unique features
of the Scottish criminal jury (which, aside from three verdicts, also has 15 mem-
bers and makes decisions by a simple majority) make to juror verdict preferences
and (b) the way in which jurors understand the not proven verdict.22

17 See for example L.Hope et al, ‘A Third Verdict Option:Exploring the Impact of the Not Proven
Verdict on Mock Juror Decision Making’ (2008) 32 Law and Human Behavior 241; L.J. Curley
et al, ‘Threshold Point Utilisation in Juror Decision-Making’ (2019) 26 Psychiatry, Psychology and
Law 110; L.J. Curley et al, ‘The Bastard Verdict and its Influence on Jurors’ (2019) 59 Medicine,
Science and the Law 26; L.J. Curley et al, ‘Verdict Spotting: Investigating the Effects of Juror Bias,
Evidence Anchors and Verdict System in Jurors’ (2021) Psychiatry, Psychology and Law, DOI:
10.1080/13218719.2021.1904450.

18 See the discussion in Scottish Jury Research, n 10 above,Appendix B.The reference to method-
ological limitations is in no way critical of the researchers concerned: it simply reflects the fact
that large scale realistic mock jury work is expensive and would not have been possible without
the funding provided in this instance by the Scottish Government.

19 Sheriffs are professional judges.
20 See Scottish Government, ‘Data relating to not proven verdicts and guilty pleas: FOI release’ 10

June 2021 at https://www.gov.scot/publications/foi-202100199803/.
21 Scottish Jury Research, n 10 above.
22 ibid, 2.
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In this study,23 64 mock juries (comprising 863 participants) watched a filmed
rape or assault trial of around an hour long and then deliberated for up to 90
minutes in an attempt to reach a verdict. We took particular care to empha-
sise the solemnity of proceedings and jurors took the standard juror affirmation
before viewing the film. The filmed trials involved professional actors in the
roles of witnesses and advocates, with a senior judge giving legal directions,
taken from the Judicial Institute’s Jury Manual,24 replicating the directions ju-
ries would hear in a real trial.25 Experienced legal practitioners advised on the
design and realism of the trial scripts and closing speeches,26 and were on hand
during filming to assist with directing actors in appropriate delivery and court-
room performance. The jurors were recruited from the general public to be
representative of the local population in terms of age, gender, education level
and work status.

Potential participants were approached by professional recruiters from Ipsos
MORI Scotland through door-to-door or street recruiting, rather than relying
on any pre-existing lists of ‘frequent’ market research volunteers, and were not
solicited to participate in response to any advertisement for participants on so-
cial media. Juries were run on Saturdays over a two-month period in an effort
to widen the pool of potential participants. When approached by recruiters,
potential participants were simply told that the study was ‘to learn about the
Scottish jury system’and that it would involve a four-hour session during which
they would watch a trial video and then be asked to deliberate as a group to-
wards a verdict.27

After watching the trial, half of the juries deliberated with a choice of three
verdicts (guilty, not guilty and not proven) and half with two (guilty and not
guilty),28 permitting an assessment of the difference that the availability of three
verdicts made. The deliberations, which were undertaken without a researcher
in the room,were audio and video-recorded so that the team could thematically
code transcripts of discussions and analyse wider discursive and group dynam-
ics. Alongside this, jurors completed questionnaires pre- and post-deliberation
which, together with their comments in deliberations, provided information
about how they understood the not proven verdict and the circumstances in
which it would be fitting.

It is important before proceeding to reflect a little further on our use of the
mock jury method.This was necessary to overcome the limitation that the Con-
tempt of Court Act 1981 places on discussing the content of jury deliberations

23 We have discussed the project methodology in detail elsewhere: ibid, ch 2; J.Chalmers,F.Leverick
and V.E. Munro, ‘The Provenance of What is Proven: Exploring (Mock) Jury Deliberation in
Scottish Rape Trials’ (2021) 48 Journal of Law and Society 226, 230-234.

24 Available at https://www.judiciary.scot/home/media-information/publications/judicial-ins-
titute-publications (last visited 12 July 2021).

25 Short clips from the two trials are available to watch online.Assault trial:https://youtu.be/gxeU-
sFzOxQ; Rape trial: https://youtu.be/kDAGaSedje8; Judge’s opening and closing directions:
https://youtu.be/ecemRns-gDk (last visited 12 July 2021).

26 Unlike in England and Wales, Scottish jury trials do not have opening speeches.
27 Further details of the way in which participants were recruited can be found in Chalmers et al,

n 23 above, 233-234.
28 The conditions were also varied according to jury size (12 or 15) and the majority required

(unanimity or simple majority): see Scottish Jury Research, n 10 above, 7.
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with jurors in ‘real’ trials,29 but even if this limitation were relaxed, we simply
would not have been able to undertake this research with jurors in real trials.
The mock jury method allows researchers to hold constant factors within the
trial scenario to isolate variables across different deliberating groups. This was
particularly important here, since it allowed us to compare juries which had the
not proven verdict to juries which did not, and to be more confident that any
differences could be attributed to this variation, rather than other contextual
factors.

All research methods, of course, have their limitations, and it is important
to bear these in mind.30 Mock jury studies have been criticised in particular
for their lack of realism, which limits the extent to which their findings can
be generalised.31 The nature of our project and funding that we received from
the Scottish Government meant that we were able to take steps to replicate the
trial experience as far as possible, and the steps we took in this respect are set
out above.One thing that we could not overcome in the experimental context
was the fact that participants knew that they were role playing, which might
mean that they did not approach their task as seriously as real jurors would
have done. It has recently been suggested that there are ‘fundamental differ-
ences between real jurors and volunteers’,32 that severely limit the reliance that
can be placed on mock jury studies. However, we would dispute the claim,
as we have done in detail elsewhere.33 Mock jurors and ‘real’ jurors are not
fundamentally different populations. Our jurors were all eligible for jury ser-
vice and the compulsory nature of jury service means that they could easily
end up as real jurors in real cases. Moreover, while it is true that we cannot be
sure that our mock jurors would have behaved in exactly the same way in a
real trial, the seriousness with which they took their deliberations – with par-
ticipants spending considerable time discussing the demeanour of the accused
and the complainer in a way that indicated they had suspended disbelief and
forgotten that the roles were being played by actors, and several remarking to
another how stressful they had found the deliberative process – gives us some
confidence.34

Finally, we do need to recognise that there are limitations to the research
in terms of sample size. Although the study was substantial, the total number
of juries (64) was still relatively small, particularly when split across trial type
(rape / assault) and study variables. This means that, at the jury level, anything
other than very large differences in verdict patterns between juries was unlikely

29 Contempt of Court Act 1981, s 8. This remains the relevant provision in Scotland; in England
see now the Juries Act 1974, s 20D.

30 For a more detailed discussion of the possible limitations of our research, see J. Chalmers et al,
‘Three Distinctive Features, but What is the Difference? Key Findings from the Scottish Jury
Project’ [2020] 11 Crim LR 1012, 1017-1018.

31 See the discussion in Scottish Jury Research, n 10 above, Appendix B.
32 C. Thomas, “The 21st Century Jury: Contempt, Bias and the Impact of Jury Service’ [2020]

Crim LR 987, 1006.
33 See J.Chalmers, F. Leverick and V.E.Munro, ‘Why the Jury Is, and Should Still be,Out on Rape

Deliberation’ [2021] Crim LR 759.
34 We discuss this point more fully in Chalmers et al, n 10 above, 234.

© 2021 The Authors.The Modern Law Review published by John Wiley & Sons Ltd on behalf of Modern Law Review Limited.
(2022) 85(4) MLR 847–878 853



The Case Against ‘Not Proven’

to be significant.35 Indeed, this proved to be the case in the context of the not
proven verdict, as there were no significant differences in jury verdicts according
to whether the jury had two or three verdicts available to them.36 However, the
fact that we had data on individual juror preferences for a large sample of jurors
(863) meant that we were able to identify significant differences at juror level.
Translation from juror- to jury-level findings is not straightforward, but our
findings in this respect do provide an indication of the direction of change in
the pattern of jury verdicts that is likely to result if the not proven verdict was
to be abolished, if not the exact magnitude of that change.

Experiences of receiving a not proven verdict
The way in which jurors utilise the not proven verdict is not the only factor
that merits further scrutiny and a more robust evidence base. In considering
what a criminal justice process fit for the 21st century looks like, it is also
important to reflect on the ‘human’ impact of receiving a not proven (as
distinct from not guilty) outcome.Though this has ramifications for an accused
and a complainer alike, it has been the potential impact on complainers in the
specific context of sexual offence trials that has garnered most attention in
recent debates, linked in particular to the campaigning of Miss M and Rape
Crisis Scotland.37 Given the recurrent rhetoric from both Westminster and
Holyrood governments that they are committed to ‘improving the rights,
support and experience of victims’38 and developing a justice system with ‘the
needs of victims and witnesses at its heart’,39 it is right that these perspectives
are afforded an increased prominence, without of course detracting from the
rights and protections afforded to the accused. Thus, we draw here on a series
of ten semi-structured interviews and one focus group discussion (involving
five participants) conducted by one of the authors with individuals who –
having brought complaints (mostly, but not exclusively,of rape) – received a not
proven verdict. Though this is a small sample, limited by its focus on only one
constituency of trial party, the themes that emerged across research interviews
were pronounced and consistent.They highlighted the challenges encountered
in giving meaning to and making sense of a not proven verdict, and the
complex ways in which its return had impacted upon complainers’ mental
health, emotional well-being, capacity for closure, and broader confidence in
the justice system.40 The focus on rape here in particular is not intended to
presume that the experiences of complainers in other types of trials would

35 Statistical significance refers to tests that produced P-values of <=0.05. This means that the
probability of such a difference occurring in our sample when there is no actual difference in
reality is less than five per cent.

36 See Scottish Jury Research, n 10 above, 17-21.
37 See Rape Crisis Scotland, ‘End Not Proven’ at https://www.rapecrisisscotland.org.uk/

campaigns-end-not-proven/ (last visited 12 July 2021).
38 HM Government,Victims’ Strategy Cm 9700 (2018) 7.
39 Scottish Government,Delivering for Today, Investing for Tomorrow: The Government’s Programme for

Scotland 2018-19 (Edinburgh: The Scottish Government, 2018) 103.
40 V.E. Munro, ‘Piecing Together Puzzles: Complainers’ Experiences of the Not Proven Verdict’

University of Warwick Research Report, 2020 at http://wrap.warwick.ac.uk/137857/.
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necessarily be the same; but it reflects the fact – which we discuss further
below – that it is in the context of sexual offences that the performance and
legitimacy of the not proven verdict has recently been most contested.

THE COMMUNICATION ARGUMENT

The first argument that has been made in favour of the not proven verdict
(primarily in academic literature, rather than policy discourse) is that it serves a
communicative function.Having two acquittal verdicts, it is said, provides more
nuanced information than a single verdict would.41 The assumption usually
made by the verdict’s proponents is that the message conveyed by a not guilty
verdict is that the accused is factually innocent, whereas the message conveyed
by a not proven verdict is something ‘less’ than this; that the accused might
be (or probably is) guilty, but that the prosecution has not proved this beyond
reasonable doubt.42

Sometimes this argument is made in terms of greater clarity being a good in
itself – that it is intrinsically valuable to be transparent and honest about what
the jury thinks.43 More commonly, it is made in terms of the advantages that
could flow from the communication of this information. There are various
constituencies that might benefit, which we group here into two categories:
the parties to the trial44 and the wider community.

The parties to the trial

A not proven verdict might communicate information to various parties to the
trial, but the main focus has been on the acquitted person and the complainer.45

In relation to the former, the argument is that the verdict warns the acquitted
person that they only narrowly escaped conviction and puts them on notice
that if they repeat the behaviour in question they may not be so ‘lucky’ next
time.46 As William Roughead once (somewhat tongue in cheek) put it, the

41 There are parallels here with fair labelling (the argument that offence labels should communi-
cate accurately what the accused has been convicted of): see J. Chalmers and F. Leverick, ‘Fair
Labelling in Criminal Law’ (2008) 71 MLR 218.

42 We return to this later – as this is not, in fact, an assumption that can be made about the verdict
as it is used in Scotland.

43 J. Allan, ‘A Democratic Legal Positivist’s Defence of Scotland’s Bastard Verdict’ (2017) 42 Aus-
tralian Journal of Legal Philosophy 214, 224.

44 We do not use the term ‘parties to the trial’ here in a technical legal sense – we simply mean
the accused (and their legal representatives), complainer and prosecutor.

45 It has been suggested that the verdict benefits prosecutors as it provides feedback about how the
jury regarded the case, which can then be used to make better informed decisions about which
cases are worth pursuing:H.Phalen, ‘Overcoming the Opposition to a Third Verdict:A Call for
Future Research on Alternative Acquittals’ (2018) 50 Arizona State LJ 401, 415. It is unclear,
however, how a prosecutor might be expected to act on this information.

46 See for example the remarks addressed to William Paterson by Lord Justice-Clerk Boyle fol-
lowing his acquittal (via a not proven verdict) on a charge of murdering his wife by poisoning:
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message is ‘not guilty, but don’t do it again’.47 There was some evidence from
the deliberations in the Scottish Jury Research that jurors actively wished to
convey this message.One juror stated, for example, that their personal choice of
the not proven verdict over a not guilty verdict was intended to send a message
to the accused that they doubted his story:

It’s like you were saying though, you’re at a situation where you’re not really sure,
so it should be a not proven,which lets him know that there is a bit doubt of what’s
going on … (M07E)48

Another juror was similarly clear about the message they thought would be
communicated to the accused by the verdict:

First juror:There’s not enough evidence to back it up, that’s the difference between
not guilty and not proven.

Second juror: But, they still get away with it.

First juror: Yes, they get away with it but in their mind they know. (M05H)

It might also be argued that the availability of three verdicts allows jurors to
use the not guilty verdict to signal to the acquitted person that they positively
believed in their innocence.There was some evidence of this in the jury delib-
erations too, where jurors stated that they supported a not guilty verdict over
one of not proven because they did not want to send the message that they
doubted the accused’s account, as the following exchange illustrates:

First juror: And you’re the only one that’s saying not guilty?

Second juror:Well basically I’m not prepared to imply that someone’s committed
rape. (M08G)

Another juror argued for a not guilty verdict by stating of the not proven verdict:
He has done absolutely nothing wrong and it’s going to be hanging over him

for the rest of his life, not proven on a rape is, no way. (M07E)
Whether any of these messages are received by accused persons acquitted via

a not proven verdict is unclear.Those who represent accused persons have sug-
gested that, in their professional experience, acquitted persons care little about
whether they have been acquitted via not proven or not guilty.49 That said, an

‘Trial of William Paterson, for poisoning his wife’ (1815) 77 The Scots Magazine and Edinburgh
Literary Miscellany 260, 262.

47 W.Roughead, ‘The Luck of Adelaide Bartlett: A Fireside Tale’ (1924) 36 JR 218, 220.
48 Each jury was given a unique code,which we use here to demonstrate that views were expressed

across a wide range of juries.
49 See for example HC Deb vol 255 col 741 21 February 1995 (Mr Campbell): ‘I have represented

a number of accused people who—because of or despite the defence that I have mounted on
their behalf—have had their cases found not proven. Not one of them has ever complained to
me about the nature of the verdict.’
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acquitted person’s reaction at the time of acquittal,which is when it tends to be
communicated to or observed by their legal counsel, says nothing about their
experience of living with the verdict in years to come.50 Robust empirical ev-
idence regarding the longer-term impacts upon an accused of receiving a not
proven verdict remains elusive, but the prospect that a lingering stigma might
attach to this verdict is something we will return to further below.

The argument that is much more commonly made, however, is that the not
proven verdict has an important communicative function for the complainer:
unlike a not guilty verdict, a not proven verdict need not cast doubt on her
honesty or reliability.51 This is one of two key claims that has consistently been
made to justify the retention of the not proven verdict and, as such, is worthy of
more detailed consideration.52 We consider it primarily in the context of rape
and sexual offence cases, as this is the arena in which this claim is almost always
made.

The claim is that a not proven verdict sends the message to the sexual of-
fence complainer that she was believed, but that there was ultimately felt to be
insufficient evidence to support a conviction.53 This belief in the reassurance
offered by the verdict is sometimes asserted in the context of the corroboration
requirement.54 As Lord McCluskey put it:

What I believe … is that the not proven verdict is very valuable in certain everyday
situations. A clear example is that of a rape case in which the jury unreservedly
accept the evidence of the woman that she was raped by the accused,but are unable
to find any corroborative evidence. They have to acquit the accused. If they say
‘Not Guilty’, the impression may well be given that the woman was not believed.
A verdict of not proven more accurately shows that sufficient evidence as required
by Scots law was not found. Similarly, where the victim of a crime is accepted as
fully reliable but the only corroboration is provided by evidence that is manifestly
bogus, then the jury may feel that the proper course is to deliver a verdict of acquittal
that leaves the victim untainted but rejects the bogus corroboration.55

There is evidence from the jury deliberations that jurors did sometimes use the
not proven verdict to send precisely this message, as the following quotes from
one of the rape trial juries illustrate:

50 There is certainly anecdotal evidence to suggest that not everyone acquitted via not proven is
or would be happy about this: I. Smith, Law, Life and Laughter: A Personal Verdict (Edinburgh:
Black and White Publishing: 2011) 146 and McArthur v Grosset 1952 JC 12, where an accused
acquitted on a not proven verdict successfully appealed that decision and had a verdict of not
guilty substituted. For further discussion, see Chalmers et al, n 1 above, 165.

51 P.Duff, ‘The Scottish Criminal Jury:A Very Peculiar Institution’ (1999) 62 Law and Contemporary
Problems 173, 194; Vaki and Rabin, n 2 above, 115.

52 The other being that it protects against wrongful conviction – we consider that claim later.
53 Phalen, n 45 above, 416.
54 The requirement (peculiar to Scotland) that there must be at least two sources of evidence in

respect of each ‘crucial fact’ (the identity of the perpetrator and key elements of the offence):
Smith v Lees 1997 JC 73.

55 Lord McCluskey, ‘Not Proven: A Reply’ 2002 SLT (News) 148, 149. See also Scottish Office,
Juries and Verdicts (Edinburgh:Scottish Office,1994) 33-34;HC Deb vol 261 cols 225-226 7 June
1995 (where an amendment which would have abolished the verdict was resisted specifically on
this basis);M.Linklater, ‘Make that “Bastard Verdict”Legitimate’The Times 28 November 2007.
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… obviously if we say not guilty in this case we would be implying that we think,
for example, that [the complainer] is not a credible witness, that she is lying. We
might feel more comfortable saying not proven because we don’t want to make
that implication. (M03F)

I think he was guilty, but I would probably have to go for a not proven because
I think the fact that he couldn’t prove, beyond whatever reasonable doubt is, that
she got the bruises from an attack means that really reluctantly I would probably
have to go not proven. Although on the basis of her testimony and his, I definitely
believe her. (M03F)

Like Lord McCluskey, the mock jurors sometimes framed this message around
corroboration. This usually occurred in the rape trial, where the complainer’s
testimony was accompanied by evidence from a forensic examiner who con-
firmed that the complainer’s external injuries were consistent with rape, but
acknowledged that alternative explanations could not be ruled out.While this
sufficed in law to satisfy the corroboration requirement, jurors sometimes mis-
understood this, thinking instead that the doctor’s evidence had to be unequiv-
ocal in order to corroborate the complainer’s account.56 When jurors relied on
this assessment to support their return of a not proven verdict, they often ac-
companied it with a desire to stress that they did not disbelieve the complainer’s
account:

Yes, I’m going not proven, because I think that she is credible and reliable and I
believe her testimony, but as the judge said that we need to have corroboration and
I don’t think it was beyond reasonable doubt corroboration. (M05H)

To the extent that this is the message intended to be communicated by jurors
through their return of a not proven verdict, it was far from clear in the in-
terviews conducted with complainers that this message was received; or that it
had offered the kind of consolation intended if it was. For many complainers,
while the return of a not proven verdict did signal that the jury had entertained
a level of belief in the veracity of their account – and indeed, they were often
specifically advised by third parties, including criminal justice officials, to take
this meaning from the decision – it offered little reassurance.

Some noted that ‘knowing that there are men and women on that jury that
believed me just a little bit makes it so hard’ (Participant 4). What this com-
municated, in their understanding, was that they were on the cusp of securing
a conviction, and this provoked a stream of new – unanswerable – questions
about what they could have done differently to ‘tip the balance’. More than
one complainer likened the criminal trial to a ‘test’. Participant 1, for example,
observed that receiving a not proven verdict at the end of it is ‘like finding out
you’ve failed a test with a 50 per cent pass mark at 49 per cent … I’d rather
have failed it at 10 per cent because it’s easier to say “wow, they really didn’t
believe anything I said”’.

56 A point discussed in more detail in Chalmers et al, n 23 above, 240-242.
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This sense of frustration and loss associated with a not proven verdict often
became more heightened for complainers over time. Thus, whilst in the initial
stages of the decision, some interviewees found consolation in the communi-
cation of a level of belief from the jury, that comfort diminished as they came
to the conclusion that acquittal via not proven still had no ramifications for the
accused. As Participant 9 put it:

… momentarily, it did help in the sense that there is a bit more belief there in you
… (but) it was only me saying not proven and him more saying acquitted … (and)
at the end of the day, it actually meant nothing because it had no impact on his life.

So too, as complainers’ confusion and disappointment in relation to jurors’ rea-
soning grew over time, it provoked for many a deeper sense of mistrust in the
justice system and a feeling of lack of protection that they carried for years
thereafter. Concern about the potential legacy of the not proven verdict in this
respect was acknowledged in jury deliberations, but outweighed for some by
questions of evidential sufficiency. As one juror in the rape trial put it:

This would be a real kick in the teeth [to the complainer] going home and given a
not proven … because I genuinely believe that he did do it, but I don’t believe the
evidence is there, that’s the problem. I believe probably she is failed by the justice
system taking it to court without any more evidence. (M05F)

A consistent and overarching theme in interviews was that complainers felt let
down by the justice process: this manifested itself in a variety of ways but par-
ticularly pertinent for current purposes is that many complainers reflected on
a sense of failure and betrayal by police and prosecutors whom they felt had
either omitted to prepare them for the possibility of a not proven verdict or ap-
peared uncomfortable, incapable and/or disinterested in engaging in discussion
afterwards to help them try to make sense of what happened in the jury room.
Reflecting on the implications of that experience, participants often remarked
that, in important ways, they felt that a not proven verdict had – if anything –
been worse or more damaging to them than a not guilty verdict would have
been.

Of course, there is a counter-factual at play here, and as some complainers
themselves acknowledged, it is impossible to know for sure how they would
have felt about an alternative outcome: still, the sense that not proven was at best
a ‘back-handed compliment’ (Participant 1) from the jury was widely shared.
One of the interviewees reflected, for example, that she felt that throughout the
trial in her case, she had seen the law ‘being manipulated so that people (in the
jury) didn’t need to make a decision’ and this had made her feel ‘very unsafe’
in the world and ‘with no faith in the justice system’. She stated that:

… with the not proven verdict, people are saying well it is better to receive because
you get an acknowledgment that the jury believed you, but I would argue that no,
not really, because at least if I thought that everyone was wildly not believing I
would at least be able to trust life. I know what happened: being told that it did
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but that no one is going to get convicted for it just leaves me thinking what sort of
society do you live in? (Participant 2)

Participants were unanimous in the view that, as they sought to make sense of
the jury’s decision and begin the process of moving on with their lives, the not
proven verdict had presented them with additional challenges that would not
have been posed – in the same way at least – by a not guilty acquittal. That is
not to say that a not guilty verdict would not have been experienced by them as
‘devastating’ (Participants 1, 3 and 7) at the time.However, complainers opined
that the mixed messages received by a not proven verdict, together with the lack
of closure this afforded, had made their recovery harder, ‘leaving you powerless
and in limbo’ (Participant 7) and making ‘the system look hollow’ (Participant
8). Thus, while the jury might ‘think they are giving something to a survivor’
with a not proven verdict, as one participant,who recounted the difficulties she
still experienced in moving on several years after the trial, articulated it ‘they’re
actually making it worse … really it’s like a slap in the face’ (Participant 8).

In this way, in a context in which any acquittal is apt to be difficult and dis-
appointing for complainers, a not proven decision can be experienced as worse
than not guilty even though, on the face of it, the latter might be thought less
desirable because it communicates a more categorical exoneration. Importantly,
those participants who took part in the interviews were not suggesting that re-
moval of Scotland’s third verdict would have ensured convictions in their cases.
Certainly, there were some complainers who were confident that this would
have been the case given the strength of the evidence they felt that the Crown
had presented; but there were others who were more circumspect about the
prospects for conviction given the rules on evidence and requirement for proof
beyond reasonable doubt. Still, they emphasised that a not guilty verdict would
have been preferable because of its more categorical nature and they hypoth-
esised that juries confronted solely with this starker choice would have been
inclined to deliberate more robustly. This question of whether the mere exis-
tence of a third verdict impacts upon the approach taken in the jury room, and
jurors’ levels of satisfaction and confidence in their verdict outcome, is one we
consider below.

The community

It has been argued that the not proven verdict sends a message to the com-
munity about the acquitted person that facilitates better informed decisions.57

In a two-verdict system, ‘not guilty’ covers everything from the person who
definitely did not commit the crime with which they were charged, to the
person who probably did (but where the case against them was not proved be-
yond reasonable doubt). The three-verdict system facilitates a more nuanced
message – separating the probably guilty from the probably innocent.There are
different constituencies within the community who might benefit from this

57 Laudan, n 3 above, 4-5;Wansley, n 3 above, 324; Allan, n 43 above, 226.
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information. The argument is made most commonly in relation to employ-
ers,58 who may not wish to take the risk of hiring an offender (the assumption
here being that such a person might re-offend).59 The not proven verdict en-
ables them to avoid (or at least lessen) that risk.60 However the argument might
equally apply to friends, family, acquaintances and so on – someone entering
a romantic relationship, for example, may be more hesitant in doing so if their
prospective partner had been acquitted of domestic abuse via a not proven rather
than not guilty verdict.

Whatever the constituency, there are two main difficulties with this com-
municative argument – that the verdict lacks a clear definition (thus diluting
its communicative message) and that, to the extent that this objection could be
met through better defining the verdict, this would result in unjust stigma for
the acquitted person.

A Verdict that Defies Definition
The first difficulty, then, is that in terms of how the not proven verdict cur-
rently operates in Scotland, it cannot be assumed that the verdict is being used
to communicate any particular message about the acquitted person.As we have
already seen,while different constituencies might impose their own interpreta-
tions and intonations upon it, the verdict has no settled meaning other than it
being one of two verdicts of acquittal. In strict legal terms, it does not signify any
particular probability that the acquitted person committed the offence charged.
This leaves space for different – and potentially inconsistent – understandings
of the verdict, as well as general confusion over the verdict’s ‘meaning’ and how
it might be differentiated from a verdict of not guilty.

This was illustrated repeatedly in the jury deliberations, where jurors stated
on a number of occasions that they did not understand the verdict or asked other
jurors what it meant. The understandings of the not proven verdict that jurors
did arrive at varied although,given that the verdict is simply one of two verdicts
of acquittal, very few were legally incorrect.61 The most prominent was that
jurors regarded not proven as the verdict to be used if they believed or suspected
the accused was guilty, but felt that this had not been proved beyond reasonable
doubt. This was apparent from the questionnaires that jurors completed,where
a majority (70 per cent) of respondents thought that if a jury thinks the accused

58 S.L. Bray, ‘Not Proven: Introducing a Third Verdict’ (2005) 72 University of Chicago LR 1299,
1309; Phalen, n 45 above, 416.

59 Of course, this is an assumption that can be contested. Calculating rates of re-offending is a
complex exercise, and the answer will vary according to method of calculation and the nature
of the baseline offence.Nonetheless, statistics from England and Wales suggest that only a quar-
ter of convicted persons re-offend within a year of conviction (in the case of a community
penalty)/release from prison: Ministry of Justice, Proven Reoffending Statistics Quarterly Bulletin,
England and Wales, January 2018 to March 2018 (2020).

60 Assuming, that is, that they would be aware of the acquittal at all. In practice, the two main ways
in which this information may become known are via media reporting of the trial or via the
background checks that apply to those working with vulnerable groups: for discussion of the
latter see Scottish Jury Research, n 10 above, 50.

61 There were some exceptions, which we discuss below.
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is guilty, but do not think the evidence proves it beyond reasonable doubt, they
should return a verdict of not proven. Just seven per cent said that it does not
matter which of not proven or not guilty is returned, and 12 per cent that the
jury should return a verdict of not guilty.

This theme also arose in the jury deliberations. As some of the jurors put it:

First juror: Not guilty is completely different to not proven.

Second juror: Not proven is guilty, but you can’t prove it.

First juror: Not officially. (M01E)

First juror:What would normally happen if it was not proven though?

Second juror: It’s not guilty, but you’ve got a black mark against you. (M04F)

One juror stated that ‘it means we think you did it, but we can’t nab you for
it’ (M03H); another described the not proven verdict as ‘a bit of a get out of
jail card’ (M05B).Others referred specifically to the stigma that they felt would
follow a not proven verdict:62

First juror: If this guy hasn’t raped her I doubt he wants to jolly about with a not
proven verdict hanging over him because that is still …

Second juror: Yes, the effect is the same that he will walk free, but it’s not the same.
(M07F)

The only thing with not proven is there is always that bit of doubt in people’s minds,
it doesn’t matter who it is. (M06A)

In a similar vein, some jurors saw the not proven verdict as the verdict to be
used when the accused has not ‘proved their innocence’. There is, of course,
no requirement to ‘prove’ innocence in legal proceedings, and all of the ju-
ries were directed accordingly by the trial judge. Nonetheless, it was apparent
that some jurors felt not proven should be used when innocence has not been
demonstrated and distinguished between the not proven and not guilty verdicts
in precisely these terms (that is, that not guilty indicates that the accused has
proven their innocence, whereas not proven indicates that they have not). As
some of the jurors put it:

The difference between not proven and not guilty is not guilty is you believe there
is evidence to prove that he is not guilty. (M08C)

[Not proven means] there is not enough proof that he has done it, but there is also
not proof, well no proof that he didn’t do it, if that makes sense? (M05F)

62 We discuss the issue of stigma further below.
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You will see a lot of people who will say rightly or wrongly, oh that guy’s got a
not proven, but there is a huge big bit of doubt about whether he was guilty or
not.Whereas if you get a not guilty then there is absolutely no evidence and you’re
considered innocent. (M04H)

First juror:Can we just talk about the difference between not proven and not guilty?
So, is not guilty when you think …

Second juror: You’re 100 per cent sure that that person is not guilty.

Third juror: No doubt in your mind.

Second juror:Not proven is there is not enough evidence to go either way. (M07F)

Other jurors, however, regarded not proven differently – as a compromise ver-
dict to be used either when an individual juror was having difficulty making
their mind up about the appropriate verdict or when the jury as a whole could
not agree. An example of the former was the juror who stated:

I’m finding it difficult.One minute I was with him, and the next minute I was with
her, and I’m finding it difficult to, you know. I mean if somebody put me on the
spot [and asked] what do you think at this moment in time I would say not proven,
because I’m not sure. (M03H)

Another stated that:
I went for not proven,because… both [the complainer and the accused] were

too convincing, the evidence I felt was far too convincing, she really convinced
me that he was guilty, he really convinced me that he was not guilty, and really
the only way I can sum that up I have to say that it was not proven. (M03F)

An example from the deliberations of the verdict being used as a collective
compromise was the juror who responded to an impasse in the deliberations
by suggesting ‘will we just say it’s not proven?’ (M01F). In another case, a juror
left the jury room and sought out one of the researchers to ask for clarification
as follows:

Juror: Can I ask a question?

Researcher: Yes.

Juror: Right, not proven and not guilty, does not proven mean that it is half and
half?

Researcher: I can’t answer anything like that.

Juror: You can’t, all right.
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Researcher: You just have to go on what you remember the judge saying about
that.63

Juror:Sorry,when I say not proven half and half, I mean six people saying guilty and
six not guilty, does that mean not proven because there is not a majority? (M07B)

The point was also demonstrated in the questionnaires that jurors completed
where,when asked which verdict should be used ‘when the jurors need to com-
promise to decide on a verdict’, significantly more jurors selected not proven
than not guilty.64

The understanding of not proven as a group compromise verdict is not,how-
ever, the same thing as using the verdict to signify that the accused is probably
(or may be) guilty. In the former scenario, jurors are using the verdict to avoid
further – and possibly difficult – debate that ultimately might have changed
the minds of some jurors. In the latter, jurors have fully debated the issues and
wish to express a collective belief about the possible guilt of the accused. The
verdict cannot, therefore, be assumed to send the message that proponents of
the communicative argument assume it does, which weakens that argument
considerably.

The absence of a clear and settled meaning for the not proven verdict not
only undermines a case for its preservation grounded on its communicative
function, but also poses more fundamental questions about the acceptability
as a matter of justice of retaining a verdict that cannot be legally defined or
explained.65 Historically, trial judges did sometimes attempt to explain the dif-
ference between not proven and not guilty to juries,66 but more recently the
appeal court has warned trial judges that it is ‘highly dangerous’67 to try to do
so.Trial judges now tend to stick to the formulation in the Jury Manual,which
states only that:

Not guilty and not proven are verdicts of acquittal and have the same effect. An
accused acquitted of a charge cannot be prosecuted again on that charge, save in
exceptional circumstances, and it makes no difference whether the acquittal verdict
is not guilty or not proven.68

It might be argued that, as a matter of justice, it does not matter if the differ-
ence between the two verdicts cannot be explained, as long as jurors are not

63 Jurors were directed on the verdict as they would have been in a real Scottish trial: ‘Finally,
I need to tell you that there are three verdicts you can return on this charge: not guilty, not
proven, or guilty. Not guilty and not proven have the same effect, acquittal, which means that
the accused cannot be tried again for the same offence.’ The latest guidance for Scottish judges
now recommends saying that ‘an accused acquitted of a charge cannot be prosecuted again on
that charge, save in exceptional circumstances’, which reflects the Double Jeopardy (Scotland)
Act 2011. See Jury Manual n 4 above, 114.2.

64 For further detail, see Scottish Jury Research, n 10 above, 49.
65 S.A. Bennett, ‘Not Proven: The Verdict’ 2002 SLT (News) 97, 97; J.R.Harper, ‘Not Proven – A

Unique Verdict’ (1988) 13 International Legal Practice 49, 50.
66 The nature of the explanations has varied: see Chalmers et al, n 1 above, 157-161.
67 McDonald v HM Advocate n 5 above.
68 Jury Manual n 4 above, 114.2.
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labouring under misapprehensions and are always acquitting when there is rea-
sonable doubt. It is not clear, however, that we can safely assume this. While
legal misunderstandings of the verdict were uncommon in the Scottish Jury
Research,given the paucity of a legal definition to start with, they did nonethe-
less arise.69 Most commonly this related to the possibility of retrial following a
not proven verdict, with some jurors mistakenly thinking that the distinction
between not proven and not guilty was that if fresh evidence arose a retrial
could occur in the former but not the latter.70 Still, of course, it might be re-
sponded by defenders of the not proven verdict that this is not so problematic –
misunderstandings (certainly of this sort) can be corrected; and there was cer-
tainly evidence from the Scottish Jury Research that legal direction did improve
juror understanding of this issue. The proportion of jurors in the two-verdict
condition (who had not been directed on the not proven verdict) who held
this mistaken view was significantly higher than in the three-verdict condition
(where jurors were directed that the position regarding retrial was the same for
the not proven and not guilty verdict).71 Though that instruction was given
orally, research suggests that written directions might improve juror compre-
hension further.72

In any event, we do not think it is acceptable to simply take the view that
it does not matter that the not proven verdict has no legal meaning, as long as
jurors do not misunderstand it and always return an acquittal verdict when the
standard of proof has not been met. Apart from anything else, if the not proven
verdict cannot be legally distinguished from the not guilty verdict, this makes it
very difficult for legal professionals to explain it to those who are affected by it.
Several complainers spoke at length in their interviews about feeling ‘let down’
(Participants 5, 7, 8 and 9) by the inability (often perceived to be borne out of
indifference or discomfort more than lack of explanatory resource) of police or
prosecutors to provide a meaningful explanation of what not proven means or
why the jury might have chosen it. Participants often reported having no prior
appreciation of the meaning of not proven, and feeling insufficiently prepared
for the possibility of it being returned in their case. As one put it, ‘I didn’t even
know that it existed, to be honest … maybe that’s ignorance on our part but
we didn’t even know that it was a possibility’ (Participant 7).

Many complainers turned to criminal justice personnel after their trial in
pursuit of greater clarity: at least half made inquiries about accessing court
transcripts, while others secured meetings with the Crown Office. All who

69 See Scottish Jury Research,n 10 above,45-48 (concerning re-prosecution) and 48-50 (concern-
ing criminal records).

70 In fact,while the Double Jeopardy (Scotland) Act 2011 does, in limited circumstances, allow the
prosecution to apply for permission to re-prosecute following an acquittal, such an application
for re-prosecution can be made regardless of whether the verdict is not guilty or not proven.

71 Scottish Jury Research, n 10 above, 46-47 (data from the post-deliberation questionnaires).
72 As was then standard in a Scottish criminal trial, jurors were directed orally with no written

directions or written route to verdict, both of which have been demonstrated to improve juror
memory for and understanding of directions: see J. Chalmers and F. Leverick,Methods of Con-
veying Information to Juries: An Evidence Review (Edinburgh: Scottish Government, 2018). More
recently, written directions have been introduced in Scotland: see Judicial Institute for Scotland,
Amalgamated Briefing Paper on Restarting Solemn Trials (2020) 12.
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had done so reported in their interviews that they found their treatment un-
satisfactory. Many continued to be confused about the meaning and implica-
tions of the verdict, and the vast majority asked the researcher for clarifica-
tion on that confusion during the interviews. Participants spoke about feel-
ing condescended to by officials who gave what they felt to be ‘very politi-
cal answers’ to questions, and who seemed such uncomfortable interlocutors
in the process that, as one complainer put it, ‘if there had been an eject but-
ton in that room, she [the procurator fiscal] would have pressed it to get out’
(Participant 1).

Other complainers recounted frustrating conversations where – in response
to their questions – prosecutors kept repeating that not proven was a com-
plete acquittal without explaining how to distinguish it from not guilty. Indeed,
one reported that she was told by a very senior official that: ‘no one really
knows what not proven means and it’s quite misunderstood by different or-
ganisations, so it is not very helpful for me to give you a different interpreta-
tion of what not proven means’ (Participant 8). Though that may be true, this
opacity of response was difficult to cope with, not least since it underscored
many complainers’ impression of being ignored or instrumentalised in the jus-
tice process: ‘nobody explains what it means and it’s as if you’re invisible, or
you don’t matter’ (Participant 7). It also – one might infer – places criminal
justice officials in an unnecessarily difficult position where the absence of clar-
ity that surrounds jury deliberation in any case is compounded by uncertainty
as to what would be an appropriate interpretation and application of the not
proven verdict,making it almost impossible satisfactorily to answer complainers’
questions.

Of course, it might be said at this point that the difficulties of explaining a
verdict that has no consistent meaning would disappear if the not proven verdict
was given a definition and this was clearly communicated to – and understood
by – all concerned. This requires us, however, to agree what that definition
would be. The most obvious candidate is the definition assumed by those who
argue for the verdict’s communicative function – that not guilty signifies inno-
cence,whereas not proven signifies only that guilt has not been proved beyond
reasonable doubt.73 Indeed, it was sometimes assumed historically that this was
the distinction between the two verdicts.74 We discussed above the concern
that, even if this meaning were more clearly communicated through the use of
a not proven verdict, for complainers at least, its value as an expression of belief
in the veracity of their claim may be limited, and outstripped by a ‘hollowing
out’ of the justice process. This is not the only concern associated with this
‘solution’, however, as we explain further below.

73 See for example A.D. Leipold, ‘The Problem of the Innocent, Acquitted Defendant’ (2000)
94 Northwestern University LR 1297, 1300. Indeed, it is very difficult to think of any other
(acceptable) way in which we could define the difference between the two verdicts.

74 See for example Lord Cockburn,n 7 above,206;W.Forsyth,History of Trial by Jury 2nd ed by J.A.
Morgan (New York,NY:Cockcroft, 1875) 282-284; J.L, ‘The Jury Question in Criminal Cases’
(1887) 31 Journal of Jurisprudence 21, 24; A.S. Pringle, ‘The Verdict of ‘Not Proven’ in Scotland’
(1904) 16 JR 432, 432-433. For discussion, see Chalmers et al, n 1 above, 161-162.
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The Presumption of Innocence and Unjust Stigma
Let us assume, then, that we could overcome the difficulty of having two ac-
quittal verdicts that cannot be distinguished from each other by defining the
not proven verdict as the verdict to be used when guilt has not been proved
beyond reasonable doubt, reserving the not guilty verdict for cases where the
jury are convinced of the accused’s innocence. The difficulty with this is that
it attaches to the not proven verdict an unjust stigma75 that, as a result, runs
contrary to at least the principles underlying the presumption of innocence.76

Even without such a formal definition, the verdict as it is presently used
has regularly been criticised on the basis of the unjust stigma it places on the
acquitted person – it was, for example,described by three dissenting members of
the Thomson Committee as a ‘second class acquittal’.77 We saw earlier that this
was also a theme that arose in the mock jury deliberations, with participants
seeing it as communicating something less than innocence when contrasted
with not guilty.

At this juncture it could be countered that stigma can arise upon acquittal in a
two-verdict system too,78 a point sometimes made in relation to the OJ Simpson
trial in the US79 or those initially acquitted of the murder of Stephen Lawrence
in the UK.80 But these are extreme cases and stigma following acquittal is far
more likely to arise in a differentiated acquittal system, such as Scotland’s. If
‘innocence’ vs ‘not proven beyond reasonable doubt’ were formally adopted as
the distinction between not guilty and not proven, this stigma would become
more pronounced, and – crucially – it would be a stigma formally sanctioned
by law.

The extent to which accused persons acquitted by a not proven verdict
actually experience stigma is a point we considered earlier. Robust evidence
on this matter is lacking. Interviews with complainers indicated that they did
not consider the not proven verdict as stigmatising to accused persons, and
those who retained a degree of contact – direct or indirect – with their alleged

75 P. Hardin III, ‘Other Answers: Search and Seizure, Coerced Confession and Criminal Trial in
Scotland’ (1964) 113 University of Pennsylvania LR 165, 186; J.M. Barbato, ‘Scotland’s Bastard
Verdict: Intermediacy and the Unique Three-Verdict System’ (2005) 15 Indiana International
and Comparative LR 543, 580.

76 G.Maher, ‘Jury Verdicts and the Presumption of Innocence’ (1982) 3 Legal Studies 146,153;Vaki
and Rabin, n 2 above, 115.

77 Criminal Procedure in Scotland (Second Report) Cmnd 6218 (1975) para 51.05 (Thomson Commit-
tee).(Mrs.Barclay,Professor Gordon and SheriffMiddleton,who dissented from the Committee’s
overall recommendation that the not proven verdict be retained.) It was also the main justifica-
tion for the proposal to abolish the not proven verdict that was made by Michael McMahon’s
Criminal Verdicts (Scotland) Bill:Criminal Verdicts (Scotland) Bill Policy Memorandum (2013) paras
4-5. The Bill, which was a member’s Bill, fell in 2016.

78 Leipold, n 73 above, 1305; Bray, n 58 above, 1324.
79 Barbato, n 75 above, 580; Laudan, n 3 above, 5.
80 B.S. Jackson, ‘Truth or Proof:The Criminal Verdict’ (1998) 33 International Journal for the Semiotics

of Law 227, 232. Stephen Lawrence was a black teenager who was stabbed to death in 1993 in an
unprovoked attack while he was waiting for a bus in London. Charges initially brought against
two suspects were dropped by the Crown Prosecution Service. In 1996, a private prosecution of
three men for his murder resulted in their acquittal.Changes to double jeopardy law in England
and Wales allowed a second prosecution of two of the men for murder in 2011, and they were
convicted.
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assailant reported little indication of any repercussion or remorse to differenti-
ate the outcome from a not guilty acquittal. But, of course, the vantage point
from which this assessment is made is framed through the lens of complain-
ers’ own experience and disappointment at the trial outcome, meaning that
this evidence does not definitively answer the empirical question. Whatever
the answer to that question, there is a normative argument to be made, which
is that the criminal justice system should not sanction an acquittal verdict that
is stigmatic, even if acquitted persons do not always – or perhaps even do not
often – experience it in that way. This argument has sometimes been made in
the context of the presumption of innocence and we consider it further below.

Does the Not Proven Verdict Implicate the Presumption of Innocence?
The presumption of innocence can be understood in two senses: first, the rule
that the prosecution bears the burden of proof to establish guilt beyond reason-
able doubt and,second,that the treatment of the accused should as far as possible
be consistent with their being innocent.81 Proponents of the not proven verdict
will sometimes argue that it raises no conflict of any sort with the presumption
of innocence, that being merely a statement about the burden of proof.82 While
such a narrow reading of the presumption is not uncommon,83 it ignores two
things. First, the jurisprudence of the European Court of Human Rights makes
clear that the presumption, as guaranteed by Article 6(2), has consequences
beyond the incidence and standard of the burden of proof. Secondly, the pre-
sumption can be understood in a broader,moral, sense.84 Bare compliance with
domestic rules of procedure or the strictures of the Convention do not pre-
clude an argument that, as a matter of policy or morality, the not proven verdict
is inappropriate because it treats the acquitted person with suspicion despite the
state having failed to prove their guilt beyond reasonable doubt.

The not proven verdict is vulnerable to an argument that it contravenes Ar-
ticle 6(2), albeit it may be spared from such a finding by its own ambiguity.
ECHR jurisprudence holds that the presumption will be violated where, fol-
lowing an acquittal, suspicions of guilt are voiced by a court. So, for example,
violations have been found where individuals acquitted of criminal offences
have had claims for compensation or costs rejected on the basis that suspicions
remained as to whether they committed the offence.85 There is a violation in

81 A. Stumer, The Presumption of Innocence: Evidential and Human Rights Perspectives (Oxford, Hart:
2010) xxxviii. Stumer refers to the second as treatment ‘throughout the criminal process’: we
omit that qualifier as the presumption may continue to be of relevance even after the process is
concluded, as is seen in some of the ECHR cases cited in this section.

82 McCluskey, n 55 above, 149.
83 See for example L. Blom-Cooper,Unreasoned Verdict: The Jury is Out (Oxford:Hart, 2019) 31; F.

Picinali, ‘The Presumption of Innocence: A Deflationary Account’ (2021) 84 MLR 708.
84 See M. Redmayne, ‘Rethinking the Privilege against Self-Incrimination’ (2007) 28 OJLS 209,

219 (the ‘colloquial meaning’ of the presumption); A. Duff, ‘Who Must Presume Whom to be
Innocent of What?’ (2013) 42 Netherlands Journal of Legal Philosophy 170, 180 (the presumption
of innocence as a principle of ‘civic morality’).

85 See Sekanina v Austria (1994) 17 EHRR 221; App No 29327/95 O v Norway ECHR 2003-II
11 February 2003. See similarly, in respect of confiscation proceedings following an acquittal,
Geerings v The Netherlands (2008) 46 EHRR 49.
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such cases even where the subsequent decision involves no new evaluation of
the case but is simply based on the file from the original proceedings.86

This body of case law is,of course,distinguishable from the not proven verdict
itself.First, the not proven verdict is not a separate finding by a court. It therefore
does not,as the European Court of HumanRights has framed the problem,‘cast
doubt on the correctness of the acquittal’:87 it is the acquittal.88 In that sense, it is
no different from a reasoned verdict which notes the strength of the case against
the accused while at the same time concluding that guilt has not been proven
beyond reasonable doubt. Moreover, the absence of any formal definition of
the not proven verdict means that, strictly speaking, it can be read as casting
no doubt whatsoever on the accused’s innocence: as a matter of law it has no
meaning beyond, as with not guilty, a statement that guilt has not been proven
beyond reasonable doubt. While, as we have demonstrated above, this is not
how the verdict is in practice understood, it remains the position as articulated
by the courts.

For these reasons, it is unlikely that the not proven verdict would be found
to contravene Article 6(2). But at the same time, this illustrates the ambiguity
and even futility of the verdict: it cannot be relied upon in any sense as casting
doubt on the innocence of the accused and any official statement that it did
would itself risk violating the presumption.89 It complies with the Convention
only because it operates by a nudge and a wink: as one mock juror put it, ‘you
walk away innocent,but everybody knows’.90 It is neither honest nor principled
for a legal system to operate in this fashion even if it clears the bar of minimal
compliance with the letter of the Convention.91

Where does this leave the communication argument?

As the evidence above demonstrates, jurors may believe that they are sending
a particular message through their choice of verdict, but that message is not
clearly received. Certainly in respect of sexual offence cases, where the not
proven verdict is disproportionately utilised,92 there appears to be evidence of

86 Rushiti v Austria (2001) 33 EHRR 56.
87 App 31283/04 Orr v Norway 15 May 2008 at [53], unreported.
88 cf O v Norway n 85 above where it is noted in passing at [15] that in Norwegian criminal

procedure there is ‘no third alternative, such as that formerly known in some other European
countries, where a criminal charge could result in the finding that there was not sufficient ev-
idence to establish guilt’. The Italian Supreme Court held in 1987 that a third verdict of this
type, as then existed in that jurisdiction, was not incompatible with Article 6(2): see Gebbie et
al, n 2 above, 272.

89 Article 6(2) does not, in this respect, preclude only judicial statements of suspicion but also state-
ments by public officials. See for example App 15175/89 Allenet de Ribemont v France (1995) 20
EHRR 557 (statements by the police);App 53466/07 Konstas vGreece 24 May 2011 (statements
by the Deputy Minister of Finance and the Minister of Justice), unreported.

90 See ‘A verdict that defies definition’ above.
91 Duff, n 51 above, 177.
92 The data released by the Scottish Government in ‘Data relating to not proven verdicts and

guilty pleas: FOI release’ n 20 above, demonstrates that over 2015-20, while 17.5 per cent of all
acquittals were not proven verdicts, 31.9 per cent of all acquittals for ‘sexual crimes’ (and 35.8
per cent of acquittals for sexual crimes in jury trials) were not proven verdicts.
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a mismatch between what jurors may believe they are communicating and the
message which is actually heard, especially by complainers. More broadly, the
lack of any clear and settled meaning for the verdict undermines any potential
communicative function to the community. To the extent that the commu-
nicative argument holds sway, it is because the verdict stigmatises the accused,
carrying a meaning which no-one is willing authoritatively to articulate and
which, if they were prepared to articulate it, would be regarded as clearly im-
proper in its failure to comply with the principles underlying the presumption
of innocence.

THE PROTECTION AGAINST WRONGFUL CONVICTION
ARGUMENT

A second argument in favour of the not proven verdict is that it might provide
some protection against wrongful conviction.93 It has become increasingly ap-
parent since the advent of DNA testing that wrongful convictions do occur.94

When they do they have profound consequences not only for the wrongfully
convicted person,95 but also for others involved in the case96 and for the com-
munity more broadly.97 The argument is that when jurors are faced with a
borderline case that does not quite reach the threshold of proof beyond reason-
able doubt, they are likely to opt for a not proven verdict in a three-verdict
system, whereas faced with an identical case in a two-verdict system, they may
be tempted to convict.98

The point has sometimes been dismissed on the basis that juries should only
ever convict if they are sure of guilt beyond reasonable doubt.99 If not proven
were to be abolished, on this argument, all not proven verdicts would simply
become not guilty verdicts. Using the data generated from the Scottish Jury
Research, however,we can see that this is very unlikely to be the case. In the 64
mock juries, 32 had the choice of two verdicts (guilty and not guilty) whereas
32 had the choice of three verdicts (guilty, not guilty and not proven). Jurors

93 Duff,n 51 above,194;Allan,n 43 above,224;Phalen,n 45 above,415.We use the term ‘wrongful
conviction’ here to mean the conviction of the factually innocent.

94 See B.L. Garrett,Convicting the Innocent (Cambridge,MA:Harvard University Press, 2012); S.R.
Gross and M. Shaffer,Exonerations in the United States, 1989-2012:Report by the National Registry
of Exonerations (2012).

95 A. Grounds, ‘Psychological Consequences of Wrongful Conviction and Imprisonment’ (2004)
46 Canadian Journal of Criminology and Criminal Justice 165; J. Wildeman, M. Costelloe and R.
Schehr, ‘Experiencing Wrongful and Unlawful Conviction’ (2011) 50 Journal of Offender Reha-
bilitation 411.

96 S. Jenkins, ‘Secondary Victims and the Trauma of Wrongful Conviction:Families and Children’s
Perspectives on Imprisonment, Release and Adjustment’ (2013) 46 Australian and New Zealand
Journal of Criminology 119.

97 F.R. Baumgartner et al, ‘The Mayhem of Wrongful Liberty: Documenting the Crimes of True
Perpetrators in Cases of Wrongful Incarceration’ (2018) 81 Albany LR 1263; J.R. Acker, ‘The
Flipside Injustice of Wrongful Convictions: When the Guilty Go Free’ (2013) 76 Albany LR
1629.

98 See for example Thomson Committee, n 77 above, para 51.05.
99 Bennett, n 65 above, 97.
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were asked for their verdict preference following the trial – both before and
after deliberation. The research found that individual jurors were significantly
less likely to favour a guilty verdict when the not proven verdict was available,
both before and after deliberation.100 In other words, the availability of the not
proven verdict did indeed increase the proportion of jurors voting to acquit.101

The difficulty with this,however, is that we cannot simply assume from an in-
creased acquittal rate that the not proven verdict prevents wrongful conviction.
We have no way of knowing whether the people who are acquitted on a not
proven verdict (who would have been convicted in a two-verdict system) are
factually innocent. Indeed, it is equally plausible to argue that the two-verdict
system facilitates the acquittal of the factually guilty. This argument has fea-
tured most prominently in relation to sexual offences. Indeed, a collaboration
between Miss M and Rape Crisis Scotland has specifically called for the abo-
lition of not proven as a verdict across all offence types, but particularly based
on an insistence that it operates as a profound barrier to conviction in cases of
rape and sexual assault.102 This is partly because of well-established challenges in
securing robust corroborative evidence in sexual offence cases: while a succes-
sion of moments of judicial creativity have allowed more flexibility in respect of
what constitutes corroboration,103 the possibility remains that jurors will adopt
a more restrictive interpretation. Within this more restrictive framing, though
jurors may believe a complainer’s account, they may nonetheless conclude the
evidential threshold required for conviction has not been met. This was cer-
tainly a theme that concerned several jurors who deliberated upon the rape
trial scenario in the Scottish Jury Research, where – as noted above – medical
testimony that did, as a matter of law, satisfy corroboration requirements was
found by many to be insufficient.104

More widely, the concern has been raised that – in a context in which re-
search has repeatedly documented the risk of unfounded myth and stereotype
being relied upon to inform deliberation in rape cases105 and the nature of
the offence requires jurors to make determinations about consent and belief
in consent framed by a complicated structure of socio-sexual norms106 – ‘the
existence of the not proven verdict gives juries in rape trials an easy out and
contributes to guilty people walking free’.107 Certainly, as we discuss below,
there was evidence in the Scottish Jury Research that the opportunity to opt

100 Scottish Jury Research, n 10 above, 22.
101 This finding is consistent with the findings of Hope et al, n 17 above, 248. cf Curley et al, ‘The

bastard verdict’ n 17 above,32.Both studies,however,were relatively small scale and were limited
in the extent to which they replicated the real trial experience – neither used an audio-visual
trial re-enactment (Curley et al used an audio vignette,Hope et al a trial transcript) and Curley’s
study did not include an element of deliberation.

102 See Rape Crisis Scotland, n 37 above.
103 See for example Yates v HM Advocate 1977 SLT (Notes) 42.
104 See above and Chalmers et al, n 23 above, 240-242.
105 For a summary of the evidence, see F. Leverick, ‘What Do We Know About Rape Myths and

Juror Decision Making?’ (2020) 24 International Journal of Evidence and Proof 255.
106 See for example L. Ellison and V.E.Munro, ‘Of “Normal Sex” and “Real Rape”: Exploring the

Use of Socio-Sexual Scripts in (Mock) Jury Deliberation’ (2009) 18 Social and Legal Studies 291;
Chalmers et al, n 23 above.

107 Rape Crisis Scotland, n 37 above.
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for a not proven verdict was seen, by some jurors, to offer a kind of comforting
compromise position, one that absolved them from the challenges of making a
categorical determination. There was also evidence from the interviews with
complainers that this feature of how jurors might undertake their deliberations
was far from lost on them. Indeed, as we also explore further below,while many
complainers appreciated the reasons why – at a human level – there might be
an attraction and appeal to ‘settling’ for a not proven verdict, they saw it as an
abandonment of civic duty.

The argument about protection against wrongful conviction is, thus, more
complex than it might initially seem.Further, even if commentators are right to
be worried about the prospect of wrongful conviction more than the acquittal
of the factually guilty, and even if we accept that the not proven verdict might
act as a safeguard, it does not follow necessarily that it should be retained.There
are a myriad of measures that can be taken to address the causes of wrongful
conviction aside from operating a three-verdict system – measures that do not
have the inherent difficulties associated with not proven that we have identified
above.108 As Duff puts it, ‘no other country in the world feels that giving the jury
a choice of three verdicts is a solution to this problem’.109 Indeed, it might be
argued that the existence of the not proven verdict has actually been detrimental
to the prevention of wrongful conviction in Scotland, as it has been used to
argue that Scots law need not introduce any of the alternative safeguards found
elsewhere.110 This potentially leaves Scotland with weaker protection against
wrongful conviction overall compared to other jurisdictions.

THE JUROR SATISFACTION ARGUMENT

The final substantive argument that has been made in favour of the not proven
verdict is that it increases juror satisfaction.111 There is some evidence to sup-
port this from the Scottish Jury Research. Jurors who were asked to choose
between two verdicts were more likely to say they had been dissatisfied with
the experience of being a juror than jurors who had three verdicts available.112

There are two possible reasons why this might be the case. The first is that
the not proven verdict allows jurors to express their feelings more clearly than
is possible in a two-verdict system.113 As we discussed above, it allows them

108 For an overview, see J. Chalmers et al (eds), Post-Corroboration Safeguards Review: Report of the
Academic Expert Group (Edinburgh: Scottish Government, 2014).

109 Duff, n 51 above, 195.
110 See for example the Bryden Committee,who made this point in relation to eyewitness identifi-

cation evidence: Identification Procedure under Scottish Criminal Law Cmnd 7096 (1978) para 2.08.
This is similar to the fashion in which Scots law’s corroboration requirement has been used to
argue that individual safeguards might be necessary in other jurisdictions but not in Scotland:
see J. Chalmers, ‘Abolishing Corroboration: Three Bad Arguments’ 2014 SLT (News) 7.

111 Phalen, n 45 above, 417.
112 Scottish Jury Research, n 10 above, 58. Jurors were asked to indicate how satisfied or dissatisfied

they were with the experience of being a juror on a five point scale ranging from ‘very satisfied’
to ‘very dissatisfied’: dis-satisfied here means that they ticked either the ‘fairly dissatisfied’ or
‘very dissatisfied’ box.

113 Phalen, n 45 above, 412.
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to communicate (or at least to believe that they have communicated, since the
question of whether it is received or welcomed is another matter) a particular
message, whether this be a doubt in the accused’s innocence or a message to
the complainer that they did believe her account.

The second reason is that jurors prefer to have a ‘compromise’ option,114

rather than having to make a choice between the stark alternatives of not guilty
and guilty.This might absolve the individual juror from making a harder choice
or allow the jury as a collective to reach a verdict more easily and with less
conflict than would have been the case under a two-verdict system.We noted
above that there was certainly evidence in the Scottish Jury Research to support
the contention that not proven is seen as a compromise verdict; an easy mid-
dle ground. It is worth adding here that jurors who held this view sometimes
expressed relief that the not proven verdict was available as a way of ending
deliberations, and this is illustrated by the following exchange between two of
the jurors in the rape trial:

First juror: If we didn’t have the not proven verdict and we either had to find him
guilty

or not guilty then …

Second juror:We would be here all week. (M08E)

However,while jurors might be happy with the availability of the not proven
verdict as a compromise verdict, that does not mean it is a desirable state of
affairs. Its existence may, as Lord Cockburn opined back in 1846, tempt jurors
‘not to look steadily at the evidence, and to give it its correct result; but to
speculate about the possibility of soothing their consciences, or their feelings,
by neither convicting nor acquitting, but steering between the two.’115

Indeed, some of the mock jurors recognised this, describing the not proven
verdict as a ‘cop-out’ (M01F, M06G, M05F), ‘an easy get out’ (M08B) or ‘a
fudged decision’ (M07D), that excused the jury from deliberating or examining
the evidence more fully or from making a more difficult choice. One juror
described it as ‘a very unfair scapegoat for the victims’ (M05F). Another put it
as follows:

It’s like if you do these things at work where you have to kind of like you agree,
you disagree, blah, blah, blah, and most people go for the middle ground because
it’s the easiest option and I think the danger of a situation like this, is that because
you’re not 100 per cent sure,which none of us are, you’re just thinking it’s safer just
to say not proven. (M08G)

For many of the complainers that took part in interviews, all of whom sup-
ported the removal of the not proven verdict, it was this which was at the fore-
front of their minds. During discussions, they frequently acknowledged that it

114 Bray, n 58 above, 1315.
115 Lord Cockburn, n 7 above, 206.
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is often ‘hard’ and ‘horrible’ (Participant 1) to have to act as a juror and decide
another person’s fate.However, they also saw the not proven verdict as affording
an opportunity for those uncomfortable with this challenging role to ‘ease their
conscience’ and ‘sit on the fence’ (Participant 7).Complainers spoke of the trial
process – both in general and in their case – as being one in which defence
counsel were allowed to ‘manipulate’ jurors’ unease. As one interviewee put it,
‘you put people in a really high stress situation, force them to make a decision
and then tell them they don’t have to’ (Participant 2). Others agreed, suggest-
ing that this ‘defeats the point of having a jury’ (Participant 1), ‘leaves a cloud’
(Participant 7) and ‘is not what justice is about,whether you are the attacker or
survivor’ (Participant 6).

Irrespective of whether they thought the abolition of not proven would have
changed the outcome in their own trial, the complainers in this sample believed
unanimously that its removal would be likely to increase the stakes for jurors
and would encourage more robust and careful deliberations. As one put it:

Jurors may look at the evidence with more of an open mind and look at things
more clearly instead of having this cushion, this safety net … if it was guilty or not
guilty, they might look at it more authentically (Participant 7).

Another observed that ‘if they actually had to make this cold decision between
guilty and not guilty, it might mean they would think about it a bit more’ (Par-
ticipant 8). In an important sense, then, whether or not the not proven verdict
is in fact often used by jurors as a ‘get out’ (Participant 7), the perception that
it might be used in this way can undermine trial parties’ and public confidence
in the evaluative and deliberative processes that precede its return in specific
trials, and by extension confidence in the rigour of the Scottish criminal justice
process more broadly.

That said, it would clearly not be ideal if jurors were so dis-satisfied they were
unwilling to serve, or did so only grudgingly.There is no evidence, however, to
suggest that the availability of the not proven verdict makes very much differ-
ence to rates of juror satisfaction.116 Issues such as court facilities, information
provision and waiting time are likely to be far more important in improving
the juror experience,117 as might the provision of support and counselling at
the conclusion of emotionally disturbing trials.118

116 The marginal difference which the verdict’s availability makes in this respect is demonstrated by
the fact that the Scottish Jury Research found the availability of the verdict to be associated with
statistically significant higher levels of dissatisfaction, but not with statistically significant higher
levels of satisfaction, with the experience of serving on a jury. See Scottish Jury Research, n 10
above, 59.

117 See for example New ZealandMinistry of Justice, Juror Satisfaction Survey:2019 Results (2019);R.
Matthews, L. Hancock and D. Briggs, Jurors’ Perceptions, Understanding, Confidence and Satisfaction
in the Jury System: A Study in Six Courts (2004).

118 For evidence that jurors suffer distress as a result of sitting on trials, see N.Robertson,G.Davies
and A. Nettleingham, ‘Vicarious Traumatisation as a Consequence of Jury Service’ (2009) 48
Howard Journal 1; E. Welsh et al, ‘The Impact of Jury Service on Scottish Jurors’ Health and
Well-Being’ (2020) 59 Howard Journal 3.
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THE CASE AGAINST NOT PROVEN

To the extent that the not proven verdict serves any useful function in the crim-
inal justice system,we have argued in this article that its merits are significantly
outweighed by its demerits. Three longstanding arguments in its favour – that
it performs a communicative function, that it safeguards against wrongful con-
viction, and that it enhances juror satisfaction – can now be evaluated in the
light of rigorous empirical evidence.None of these arguments, either individu-
ally or taken together, justifies the continued existence of the verdict. They are
either unsupported by the empirical evidence that we have presented, or are
outweighed by normative arguments against the verdict.

With regard to the possible communicative function of the verdict, while
jurors appear to believe that they are sending a particular message through their
choice of verdict, it is not clear that it is received in this way. In sexual offence
cases in particular, there is a mismatch between what jurors believe they are
communicating to complainers and the message which is actually heard. In
terms of communication to the wider community, the lack of any clear and
settled meaning for the verdict, and differing juror understandings as to what it
signifies and when it should be used, undermines any potential communicative
function and makes it difficult for criminal justice professionals to explain to
complainers what they should make of the verdict.

In terms of the argument that the verdict operates as a safeguard against
wrongful conviction, there is indeed evidence that the not proven verdict may
reduce the propensity of jurors to convict.However, this does not demonstrate
that it operates as a safeguard against wrongful conviction in the way often
claimed: indeed, it may equally result in the acquittal of the factually guilty.The
use of the verdict is particularly prevalent, but also particularly problematic, in
sexual offences,where it may enable juries to give weight to myths and stereo-
types in avoiding verdicts of conviction. And while there is no clear evidence
that the verdict does in fact safeguard against wrongful conviction, its existence
has been used to justify Scots law not introducing other measures which would,
meaning that it may in fact be actively harmful in this regard.

In terms of juror satisfaction, there is some evidence to support the claim
that a not proven verdict increases juror satisfaction, or at least that its removal
might increase juror dissatisfaction.However, this is a weak argument when set
against two key arguments that can be made against the verdict.

The first of those is in terms of the stigma that attaches to the verdict.While
it is, perhaps, compatible with the presumption of innocence in strict ECHR
terms, this bare compliance with Convention rights is no justification for the
not proven verdict. It stigmatises the accused, operating by a nudge and a wink,
carrying a meaning which no-one is willing to articulate and which, if they
were prepared to articulate, would be seen as unjust and improper. In empirical
terms, we do not know to what extent stigma is in fact experienced by those
acquitted by a not proven verdict, but regardless of this, there is a normative
argument that an acquittal verdict should not be stigmatising, and that in itself
is a sufficiently powerful argument against its retention.
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The second argument that can be made against the not proven verdict that
it risks a loss of public confidence in the criminal justice system, as it allows
jurors to use it as a compromise verdict to bring deliberations to an end, rather
than engaging in more rigorous discussions. There is empirical evidence from
the Scottish Jury Research that the verdict operates in precisely this way, with
participants using it to bring deliberations to a premature end. There was also
evidence that this use was ‘read into’ the verdict outcome by complainers, un-
dermining their belief that jurors discharged the weighty responsibility placed
upon them with appropriate diligence.

There is, however, a further point that needs to be considered. Even if it is
accepted that Scots law should depart from the existing three verdict system
– and we have argued that it should – the dying gasp of the not proven ver-
dict takes its form in the argument that it is in fact the not guilty verdict which
should disappear, and that not proven should be retained (perhaps alongside a
verdict of proven rather than guilty). This argument has not been fully artic-
ulated in academic literature but when the Scottish Government held a series
of engagement events following publication of the Scottish Jury Research, it
was a view commonly expressed by legal practitioners.119 It also emerged as the
preferred model for a redesigned verdict system (when contrasted against the
current three verdicts or a move to guilty/not guilty) in an online survey of 78
practitioners.120

In support of this proven/not proven alternative, the reasoning offered ‘vir-
tually every time’ during the engagement events was ‘that a jury’s role is not to
determine a person’s guilt or innocence,but rather to assess whether the Crown
has proven the charge’.121 This represents, however, a very denuded conception
of the jury’s role, which is not limited simply to questions of ‘what happened’.
Rather it frequently involves an evaluative role – such as, for example,determin-
ing whether the use of a particular level of force in self-defence was reasonable
– a point recognised by early decisions of the Scottish courts which suggested
that a judge might legitimately withdraw the option of ‘not proven’ from the
jury in cases which turned solely on such a question.122

Notwithstanding, it would be odd, given the demonstrable problems of the
not proven verdict, if a decision were taken to retain it rather than not guilty –
against which no case has been made. Although a recent survey of practition-
ers has suggested a preference for a proven/not proven model, it also revealed
that one-third of respondents favoured abolition of the not proven verdict, pre-
cisely because of concerns about juror misunderstanding or avoidance of more

119 Scottish Government, Jury Research Engagement Events (November 2019 –March 2020):Summary of
Discussions (2020) paras 39-41. See also K Summan, ‘Lawyers Oppose Abolition of ‘Not Proven’
Verdict’ Scottish Legal News 19 February 2021.

120 L. Curley et al, ‘Informing Reform: The Views of Legal Professionals on the Unique Aspects
of Scottish Law’ (2021) Medicine, Science and the Law early online publication at https://doi.org/
10.1177/0025802421992913 (last visited 13 October 2021).

121 Jury Research Engagement Events, n 119 above, para 39.
122 See in particular Reid vHMAdvocate 1947 SLT 150 and alsoHMAdvocate v Sheppard 1941 JC 67;

HM Advocate v Aitken 1975 SLT (Notes) 86. The point appears not to arise in modern practice
by virtue of the practice of directing juries in a consistent fashion in all cases: see Chalmers et
al, n 1 above, 159-161.
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difficult, binary decisions. Indeed, three-quarters of respondents said they be-
lieved jurors would perceive the verdict to mean ‘innocent in law, but not
in community’,123 underscoring rather than diminishing the concerns raised
above.We are not starting from a clean sheet here. A single acquittal verdict of
not proven is likely to carry a residual element of stigma that is incongruent
with the principles underlying the presumption of innocence. It is also unlikely
to be well understood by anyone outside the jurisdiction, who may attach a
stigmatic meaning to it through lack of understanding, especially as the verdict
would be out of step with the use of not guilty by the vast majority of other
legal systems.

Though it was not tested in the practitioner survey or stakeholder engage-
ment discussions, it may be that some proponents of the proven/not proven
argument do not in fact intend that the terms guilty and not guilty would dis-
appear entirely: one possibility is that a jury would declare individual charges
proven or not proven, and that the judge would consequently pronounce the
accused guilty or not guilty. But this is still vulnerable to the objection made
above – that this is not reflective of the jury’s role – and adds an unnecessary
layer of complexity to the criminal trial. As such, it is also a proposal that we
would resist.

CONCLUSION

Debate about the not proven verdict has been ongoing for over a century and
a half. Despite several attempts to abolish it, the verdict remains a feature of
Scots law. The underlying debate, however, still echoes Lord Cockburn’s anal-
ysis in 1864. Critics of the not proven verdict in Scotland, such as Cockburn,
tend to argue that it is incompatible with the presumption of innocence and
casts an objectionable stigma on an accused against whom guilt has not been
proven, whilst encouraging jurors to avoid the proper discharge of their func-
tion.124 By contrast, proponents of the not proven verdict claim that it serves an
important communicative function (in current debates often tied primarily to
complainers in sexual offence cases) and might prevent wrongful conviction.125

What has been lacking to date is robust empirical data to support – or dispute
– these claims. This article makes an important contribution, both by building
the evidence base to demonstrate that the not proven verdict lacks many of the
merits its proponents have claimed for it, and by articulating the normative and
empirical arguments that can be made more proactively against the verdict.

Empirical data from the Scottish Jury Research demonstrates that jurors are
inconsistent in their interpretation and application of the verdict, but appear to
often believe that, in selecting it over a not guilty acquittal, they are sending a
particular message, to the trial parties and community at large. Research with
rape complainers,however, shows that this message is not being received,despite

123 Curley et al, n 120 above, 4-5.
124 Lord Cockburn, n 7 above, 206.
125 Mirroring arguments made by Lord Justice-General Clyde inMcNicol vHMAdvocate n 15 above,

27.
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not proven’s disproportionate use in sexual offence cases. Moreover, the lack
of any clear and settled meaning for the verdict undermines any claim to a
broader, community communicative function. While our empirical evidence
suggests that if the not proven verdict were removed more convictions might
result, this in itself tells us nothing about the ‘proper’ rate of conviction and, in
the context of sexual offences in particular, the concern that the verdict may
actually be enabling the acquittal of the factually guilty has been acknowledged
as meriting review.126

Our empirical evidence does indicate that the availability of the not proven
verdict might improve juror satisfaction, but this is not a weighty enough ar-
gument for its retention, when set against the arguments for its abolition. It is
inappropriate and unjust for the legal system to sanction an acquittal verdict
that stigmatises the accused because it carries – for some – the implication that
the accused person is not truly innocent. It is not acceptable to have a verdict
that cannot be explained to those who experience it, whether as accused or
complainer, and evidence that juries may use it as a compromise to bring delib-
erations to a premature end does not inspire confidence in the criminal justice
system.

It may be attractive to Scots lawyers to believe that the Scottish system has,
whether by chance or native genius,happened upon a uniquely desirable system
that the rest of the world has been too blind to recognise. The arguments that
have been made in its favour are,however,either not borne out by the empirical
evidence,or can be countered by more compelling normative arguments against
its use. It is, after over a century of debate, time to consign the not proven verdict
to history. This is not to say that there are not further decisions to be taken
regarding the other unique features of the Scottish jury system – in particular
the use of majority verdicts,rather than a system of unanimity or near unanimity.
Indeed, the inter-connectedness of the not proven verdict with other aspects
of the Scottish criminal justice system has, in the past, operated as a barrier to
reform, on the basis that these problems are too complex to resolve.127 This
complexity is, perhaps, over-stated, given that other jurisdictions have managed
to resolve them without any apparent difficulty. But regardless of this, the issue
of other changes that might need to be made if the not proven verdict were
to be abolished is an ancillary one. It should no longer be used as an excuse to
retain a verdict that is unjustly stigmatic and allows juries to avoid the proper
discharge of their function.

126 See for example BBC News, ‘Scottish election 2021: Sturgeon considers scrapping not proven
verdict’ 4 April 2021 at https://www.bbc.co.uk/news/uk-scotland-scotland-politics-56630482
(last visited 12 July 2021); R. Mackie, ‘The case for abolishing the ‘not proven’ verdict’ The
Scotsman 5 April 2021 at https://www.scotsman.com/news/crime/the-case-for-abolishing-
the-not-proven-verdict-3190031 (last visited 12 July 2021).

127 See Chalmers et al, n 1 above, 167.
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