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Abstract: It is controversial if incorporeal moveables (or choses in action) can be
the object of property rights. The Collateral Directive arguably attempts to take the
middle-ground in this debate. It acknowledges that a person may have either ‘full
ownership of’, or 'full entitlement' to, financial collateral, which are conceptua-
lised as intangibles. The approach adopted by the Directive throws up some ques-
tions:  Is there a difference between owning or being entitled to collateral? If there
is a difference, does this matter? The article first highlights the underlying con-
troversy between these two concepts: which arises because of the different con-
ceptions of real rights, or right in rem, and the need to protect the boundary be-
tween real and personal rights. The article then argues that although ‘owning’
and ‘entitlement’ are different concepts, there are also functional similarities be-
tween both concepts  which arguably the Directive extends further than neces-
sary.

Keywords: Collateral Directive, Ownership, Entitlement, Objects of Property
Right. Comparative Law

1. Introduction

Incorporeals or choses in actions are intangibles. One implication of this is that
they are legal fictions or abstractions.1 Another name for them is ‘right’.2 They
arise from obligations or from a contract giving rise to the payment of a debt (or
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1 Neil MacCormick, Institutions of Law: An Essay in Legal Theory (Oxford University Press 2007)
136.
2 Kenneth Reid, ‘Obligations and Property: Exploring the Border’ [1997] Acta Juridica 225, 230.
Though not all incorporeal things are rights: for example, gas is incorporeal, but it is not a ‘right’.
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claims to such payments).3 Financial collateral is an example of an incorporeal in
Civil law or chose in action in Common law.

Art 2 (1) b of the Financial Collateral Directive4 defines a title transfer finan-
cial collateral arrangement (TTFCA) as an arrangement under which a collateral
provider transfers full ownership of, or full entitlement to, financial collateral to
a collateral taker. This provision seems to endorse the view that financial collat-
eral can be the object of ownership. However, among property law theorists and
doctrinal writers, this view is controversial. On the one hand, modern property
law theorists, such as Penner,5 Waldron.6 Honoré7 and Harris,8 seem to agree
that claims can be the valid object of real rights. As we will see below, their
views seem to be premised on a common denominator: that property law prin-
ciples apply to incorporeals, thus they are objects of ownership. On the other
hand, among property law doctrinal writers, the picture is not clear. First, there
are authors that restrict ownership to corporeal things. These writers, both un-
der Common law9 and Civil law10 share similar viewpoints with the Pandectists
under German law, who restrict ownership to physical things.11 In a separate

3 Obligation has an active andpassive side. The active side refers to the creditor’s personal right to
performance from the debtor (i.e. claim). The passive side is the debt from the debtor. Sjef van Erp
and Bram Akkermans (eds), Cases, Materials and Text on Property Law (Hart Publishing 2012) 368;
Andreas Rahmatian, ‘Money as a Legally Enforceable Debt’ (2018) 29 European Business Law Re-
view 205, 209.
4 CouncilDirective 2002/47/ECof 6 June 2002on financial collateral arrangements [2002]OJ L168/
43 (the ‘CollateralDirective’). This has been amendedby: a) Directive 2009/44/EC amendingDirec-
tive 98/26/EC on Settlement Finality in payment in payment and securities settlement systems and
Directive 2002/47/EC on financial collateral arrangements as regards linked systems and credit
claims [2009]OJL146/37); andb)Directive 2014/59/EUof theEuropeanParliamentandof theCoun-
cil of 15 May2014establishinga framework for the recoveryand resolutionof credit institutionsand
investment firms.
5 James Penner, The Idea of Property in Law (Oxford University Press 2000) 105–127.
6 JeremyWaldron, The Right to Private Property (Oxford University Press 1990) 27–58.
7 Tony Honoré, ‘Ownership’ in Anthony Gordon Guest (ed), Oxford Essays in Jurisprudence (OUP
1961) 128–134.
8 JWHarris, Property and Justice (OUP 1996) 50.
9 Arianna Pretto-Sakmann, Boundaries of Personal Property:Shares and Sub-Shares (Hart Publish-
ing 2005) ch 4,8,10; BenMcFarlane, The Structure of Property Law (Hart Publishing 2008) 4.
10 George Gretton, ‘Ownership and Its Objects’ (2007) 71 Rabels Zeitschrift für ausländisches und
internationales Privatrecht 802, 805–851.
11 The most dominant of this view is proffered by the Pandectists. Their influence can be seen in
the GermanCivil Code. A summary of their views can be foundhere: FrancescoGiglio, ‘Pandectism
and the Classification of Things’ (2012) 62U Toronto LJ 1, 1–20;WolfgangMincke, ‘Property: Assets
or Power?Objects or Relations as Substrataof PropertyRights’ in JWHarris (ed),Property Problems:
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category,12 there are also many others such as Rahmatian,13 Reid,14 Sjef van Erp15

and Benjamin16 who endorse the view that claims can be the valid object of a
real right. These authors generally share some views with the theorists.

These different opinions have different implications for the Collateral Direc-
tive which appears to endorse the view that claims can be the valid object of a real
right. It thus endorses this view as if it is a system-neutral fact applying across
systems. Importantly, to understand the effects of the debates to the formulation
in the Directive, it is important to examine the opinions of the above authors to
distil their individual consequences on the legislative process of the Directive.

The rationale for this discussion is to identify if indeed it is a system-neutral
idea that financial collateral (claims or choses in action) can be the objects of
ownership. As the discussion below will demonstrate, different conclusions may
be distilled from applying the various opinions to the Directive. First, it may be
that financial collateral can be the object of ownership. This will accord with the
formulation in the Directive. In this regard, it is the responsibility of the different
systems, such as Germany or the Netherlands, to fit that conclusion into their
systems.17 Second, it is also possible that the provision endorsed by the Directive
is wrong, because financial collateral cannot be owned. The object of ownership
is a physical thing, not a right. Third, it may be that it is ultimately a matter of
convention how systems choose to characterise the issue of ownership of claims,
in which case there is no single answer to the question: the German system may

From Genes to Pension Funds (Kluwer law International) 78,80–84; Gretton, ‘Ownership and Its
Objects’ (n 11) 806. Gretton acknowledges his views are influenced by the Pandectist’s approach.
12 Rahmatian takes a systematic approach, hence attention will be paid to him, although the
views of other authors, such as Benjamin and Reid, will be highlighted to show support for this
second view.
13 Rahmatian’s views appear in series of his works dealing with intellectual property rights, debt
andmoney:Andreas Rahmatian,Copyright andCreativity: TheMaking of Property Rights in Creative
Works (Edward Elgar 2011); Andreas Rahmatian, ‘Intellectual Property and the Concept of Dema-
terialised Property’ in Susan Bright (ed), Modern Studies in Property Law, vol 6 (Hart Publishing
2011); Rahmatian, ‘Debt’ (n 4).
14 Reid (n 3) 225.
15 Sjef van Erp, ‘Deconstruction andReconstruction of European Property Law: AResearchAgen-
da’ in Eleanor Cashin-Ritaine (ed), Legal engineering and comparative law/L’íngénierie juridique et
le droit comparé. Rapports du colloquedu 25 eanniversaire de l’Institut Suisse deDroit Comparédu 29
août 2008 à Lausanne (Schultess 2009) 105.
16 Joanna Benjamin, Interests in Securities: A Proprietary Law Analysis of the International Securi-
ties Markets (Oxford University Press 2000) ch 13.
17 In German and Dutch law, incorporeal things cannot be the object of ownership. See § 90 and
903 of the Burgerliches Gesetzbuch (German Civil Code); see also § 3.2 and 5.1 of the BurgerlijkWet-
boek (BW) (Dutch Civil Code).
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have solutions different from English law. This may presuppose there is no sys-
tem-neutral idea, since it is a question of convention on how the issue is charac-
terised. This last point may be the assumption behind the concept of ‘full entitle-
ment’ which is used in the definition of a TTFCA in the Directive. It will be argued
that this phrase ‘full entitlement’ is used to accommodate systems which do not
recognise ownership of collateral.18 However, there are presuppositions in the Di-
rective that the ‘content’ or rights arising out of ‘full ownership’ and ‘full entitle-
ment’ are the same, presupposing that they are functionally equivalent concepts.
However, as argued below, this may not be completely accurate.

In examining this issue, the article is divided into three sections. The first
considers the modern theories of Penner, Honoré and Harris and Waldron. The
second section considers the doctrinal positions of the German Pandectists, Gret-
ton, Pretto-Sakmann, Rahmatian , Benjamin and Reid. The last section looks at
the effects of the various theories and views on the Collateral Directive.

1.1. Property Law Rules as Applicable to Claims

Regarding whether claims are valid objects of ownership, modern theorists can be
divided into two categories. The first category includes theorists like Penner, who
has explicitly defended the idea and has set out an elaborate theory in support.
This contrasts with theorists in the second category, making up the majority, such
as Waldron, Honoré and Harris who, although accept the idea that claims can be
the object of a real right, are slightly tentative in their responses. For example,
Honoré sceptically notes that his incidents of ownership,19 are naturally applied
to material things than to incorporeal rights,20 and even where they apply to in-
corporeals they apply by ‘analogy’.21 This suggests that we first need to identify
the incidents/concept of ownership as they relate to corporeals before applying
those concepts to incorporeals. Waldron likewise shares this scepticism. He notes
that corporeal resources are of ‘primal and universal’ concern of human societies

18 See European Commission, ‘Proposal for a Directive of the European Parliament and of the
Council amending Directive 98/26/EC on Settlement Finality and Directive 2002/47/EC on Finan-
cial Collateral’ COM (2008) 213 Final, para 6.2.2.
19 Honoré (n 8) 113–124 incidents include the right of possession, right to use and manage the
assets; right to income and capital; protection from appropriation; transmissibility of the asset;
absence of term; liability to execution and incidence of residuarity.
20 ibid 129.
21 ibid.
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unlike incorporeals which cannot be regarded in the same way.22 As such, in his
view there are valid reasons to address the questions about ownership of material
things first before confronting questions about ownership of incorporeal things,
which arise only because ‘other more elementary questions (including questions
about the allocation of material objects) have been settled in certain complex
ways’.23 Harris equally gives prominence to tangible assets. He notes that the ‘law
takes an intangible thing and builds around it a property structure modelled on
the structure which social and legal systems have always applied to some tangi-
ble things’.24

The above opinions, especially Waldron’s, hints that incorporeals were less
important compared to material things. But this view is debateable in modern
times, since as noted by Mr Justice Briggs in Re Lehman Brothers International
(Europe) (in Administration)) ‘intangibles are […] the very stuff of the modern fi-
nancial collateral’. 25 In this sense, they share equal importance to tangible as-
sets, especially to investors in global financial markets, who, as also noted by
Moss, will be concerned if such assets were not capable of being objects of real
rights.26 Essentially, the modern importance of these objects (and recently, digital
assets such as bitcoins and Non-fungible tokens27) suggests that it is a self-evident
idea that incorporeals are the objects of real rights. In fact, this seems to be a
widely accepted view even to the public.

Notwithstanding the scepticism shown by these theorists, Honoré, Waldron,
and Harris agree that incorporeals are valid objects of real rights. However, the
prominence which they give to corporeal things means that any discussion on the
ownership of claims is restricted to the background – although Penner is an ex-
ception as seen below.

22 Waldron (n 7) 34.
23 ibid.
24 Harris (n 9) 44.
25 Re Lehman Brothers International (Europe) (in Administration)) [2012] EWHC 2997 (Ch) [131].
26 Gabriel Moss, ‘Intermediated Securities: Issues Arising from Insolvency’ in Louise Gullifer and
Jennifer Payne (eds), Intermediated Securities: Legal ProblemsandPractical Issues (Hart Publishing
2010) 65.
27 Although not directly related to the issues in this article, there are debates about the nature of
digital assets like cryptocurrencies: are they valid objects of property? If so, whether they can be
conceptualised as incorporeals or corporeals or a new type of property object. The answer to this
issue has been varied. See Sjef van Erp, ‘Ownership of Digital Assets’ (2016) 5 European Property
Law Journal 73; JG Allen, ‘Property in Digital Coins’ (2019) 8 European Property Law Journal 64;
Joao Marinotti, ‘Tangibility as Technology’ (2021) 37 Georgia State University Law Review 671. The
contexts within which these debates appear are similar.
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Penner offers a more elaborate theory (i.e. ‘separability thesis’) regarding the
objects of real rights without any distinction regarding the characteristics of the
object. However, as seen below, the reason why Penner does not distinguish is
because his theory offers a justificatory account for objects of real rights in Eng-
lish law: English law generally accepts that both corporeal and incorporeal ob-
jects can be the object of property rights. Penner’s analysis therefore starts from
this presupposition and then offers an abstract justification for the object of prop-
erty right in English law. Therefore, he takes it as undoubtable that both real and
personal property, at an abstract level, can be justified by the same principles (i.e.
separability thesis).

Rahmatian, whose views are discussed below, may disagree with Waldron,
Harris and Honoré. He may argue that historically “ the abstract conceptualisa-
tion of ‘objects of property’ has existed for a long time’.28 According to him, indi-
cations of that idea can be found in Bentham, Lord Kames (the Scottish jurist and
philosopher) , and the English law idea of ‘Estate’, which developed out of the
abstract notion of tenure before the eighteenth century.29 Thus, Rahmatian, like
Penner, may suggest that it is not necessary to differentiate between corporeal
and incorporeal things or, to argue, as Honoré does, that property law principles
apply to incorporeals by way of ‘analogy’. Rahmatian may instead contend, as
discussed below, that real rights apply in the same way to both corporeal and
incorporeal objects, since the materiality of the asset has never been important
for the law.

Two initial observations may be made regarding the views of the theorists.
First, their views indicate that the question whether claims can be the object of
real rights is not straightforward. This is obvious even among theorists who en-
dorse the idea, such as Honoré, who argue that the ownership concept applies by
‘analogy’ (rather than directly) to claims. In fact, Rahmatian agrees that posses-
sion, which is a legal concept aligning very closely with ownership, does not ap-
ply to incorporeals, thus indicating the late development of the concept of real
rights in relation to incorporeals.30 Secondly, the approach adopted by these the-
orists suggests that it is not difficult to know their conclusion straightway: that is,
because property law concepts, such as that on transfer, apply by analogy to in-

28 Rahmatian, Copyright and Creativity (n 14) 11.
29 ibid. Rahmatian refers to: Jeremy Bentham, An Introduction to the Principles of Morals and Leg-
islation (Oxford Clarendon Press 1907); Andreas Rahmatian, ‘The Property Theory of Lord Kames’
(2006) 2 Int’l Journal of Law in Context 177, 185.
30 Rahmatian, Copyright and Creativity (n 14) 11; see Carol Rose, ‘Possession as the Origin of Prop-
erty’ (1985) 52 University of Chicago Law Review 73. She argues that possession is the origin of
property.
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corporeals, they are thus valid objects of real rights. As we will consider later in
this article, there is a circularity in this argument.

As noted, Penner provides a detailed argument in support. He starts off by
pointing out that while debts and claims are ‘undoubtedly property’,31 however,
unlike rights in material things which are rights in rem, debts give rise to rights in
personam.32 He adds that this right is not just there in the world,33 because they
arise as a result of personal dealings between people. He notes that it will there-
fore seem that the personal relation is an essential part of the debtor/creditor re-
lationship for debts.

Penner goes on to formulate what he describes as the ‘separability thesis’ to
argue how claims acquire their property-like character, even though they are
based on a personal right. According to him, the property-like character of claims
and choses in action can be explained by the fact that they are ‘contingent’ to the
creditors/owner. Penner argues that ‘only those things in the world which are
contingently associated with any particular owner may be objects of property
[…]’34He adds that as a function of the nature of this contingency, in theory noth-
ing of normative consequences beyond the fact that the ownership has changed
occurs when an object of property is alienated to another. In this way, Penner thus
separates a person’s talent, from rights which are property because of their con-
tingency to the owner.

However, other rights arising under a contract, for example, a contract of em-
ployment, or rights to damages arising from delictual liability, will fall under this
contingency test, since a person does not ‘necessarily’ have a contractual right or
rights to damages.35 On this point, Penner is quick to point out that what distin-
guishes a property right is not just that they are contingently ours but that they
might just as well be someone’s else’s.36 Therefore, the ‘contingency of our con-
nection to particular items of property is such that, in theory, there is nothing
special about my ownership of a particular car – the relationship the next owner
will have to it is essentially identical’.37 Thus in contrast to choses in action, a
right under a contract of employment, or a right to damages is personal to the

31 Penner (n 6) 115.
32 ibid 107–108.
33 ibid 115.
34 ibid 112.
35 ibid.
36 ibid.
37 ibid. However, Penner adds that it is possible that a person becomes attached to the object,
although this will be of secondary importance in a legal context.
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contract: ‘the obligation is not separate from the person who has it […]’38 For ex-
ample, in the case of the contract of employment, ‘the labour involved is an as-
pect of the employee’s personal experience, the act of an agent [is] not some free-
standing “thing” which can be stripped away from him’.39

On the premises of the foregoing point, Penner argues that the separability
thesis emphasises the independent identity of the owner, as well as the indepen-
dent identity of owning the thing. Thus, the owner must still be the same person if
he no longer has the thing, even when it is taken from him; and, also, where a
different person takes the thing, the person must stand in the same position with
the thing as the first person.40

In relation to claims, Penner suggests that historically they became assign-
able in English law only after imprisonment for debt was abolished. 41Although
not explicitly stated by Penner, this development suggests that assignability con-
verted debt from being obligations which were personality-connected,42 to inde-
pendent things contingently belonging to the creditor. Penner thus argues that
claims fulfil the contingency requirements because ‘they are just barely things
which permit the substitution of right-holder for another while maintaining the
same character’.43

The above suggests that there is a close connection between transferability
and Penner’s contingency principle.44 As Gold points out in his analysis of Pen-
ner, ‘the first part of the separability thesis captures the idea that transferability is
a key element of property’.45 Thus, claims are contingent to the owners only be-
cause they are reified as objects distinct from a person and are thus transferrable.

The above suggests that Penner’s contingency theory is not different from the
views of other scholars, such as Harris and Rahmatian, both of whom identify
transferability as an indicator of a property institution. Importantly, in stating
such views, there is a presupposition that transfer is an absolute criterion for a

38 ibid 114.
39 ibid.
40 ibid 115.
41 ibid; see also William Holdsworth, ‘The History of the Treatment of Choses in Action by the
Common Law’ (1920) 33 Harvard LR 997, 1019–1020.
42 Holdsworth (n 42) 1016. Holdsworth similarly notes that such rights were unassignable be-
cause they were personal to the parties bound by the obligation.
43 Penner (n 6) 115.
44 Benjaminalsomakes this connection in relation to Penner: Benjamin (n 17) para 13.28 footnote
34; however, see JamesPenner, ‘TheBundle of Rights Picture of Property’ (1996) 43UCLALRev 711,
756where he argues to the contrary that the right tomake transfers is not entailed byproperty right.
45 Andrew Gold, ‘A Property Theory of Contract’ (2009) 103 Northwestern University Law Review
1, 48.
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property object. As such, Penner, like Harris and Rahmatian, as seen below, sug-
gest that because claims are assignable and contingent, they are property objects.
However, as seen later, this view is controversial, as some authors, such as Gret-
ton and Pretto-Sakmann, argue that transfer cannot be a good indicator for what
amounts to a property institution. They may argue that although Penner is right
that a person is entitled to his right because it is contingent, that entitlement re-
lationship is not synonymous with ownership, but is simply what it purports to
be: one of entitlement.46

It is also important to note that Penner seems to pay attention to the active
(creditor’s) side of obligation, rather than the passive (debtor’s) side. From the
debtor’s side, it is questionable if obligations are indeed contingent. As Penner
admits: ‘[f]rom the debtor’s perspective, the assignment of a debt can appear fun-
damentally to alter the whole debtor-creditor relationship […]’47 Thus, while from
the creditor’s angle, the claim is contingent, from the debtor’s angle the right is
always personal, since the debtor remains personally bound to satisfy the obliga-
tion. The reason for highlighting this point is because, as argued by Pretto-Sak-
mann below, the characteristic of property right is not to be found at the right-
holder’s end, but rather at the negative or liability end.48 In her view, this suggest
that although a claim is contingent on the part of the creditor, it remains a right in
personam, since the debtor is always under a personal obligation.

Like Penner, Honoré likewise endorses the idea of ownership of claims,
though tentatively. According to him, in law it is natural to speak of ownership of
material objects than incorporeals. However, for incorporeals, such as claims, in-
tellectual property rights and goodwill, Honoré contends that the incidents of
ownership apply by analogy. Depending on the type of incorporeal, the incident
of ownership may apply in a stronger or weaker sense.49 For example, regarding
intangibles such as copyright, leasehold property and goodwill, he argues that
the analogy with the ownership of material things is a close one, although it ap-
plies in a somewhat weaker sense than when it applies to material objects.50 Re-
garding debts (i.e. claims) and choses in action in English law, he argues that the

46 Penner (n 6) 112. Penner argues that another way of capturing the contingency test is through
the statement: ‘we are “entitled” to our right generally”.
47 ibid 115.
48 Pretto-Sakmann (n 10) 206.
49 Honoré (n 8) 116.
50 ibid 113. His argument is that all the incidents of ownership applies except the incident of pro-
hibition of harmful use. He also suggests that copyright is closely related to material objects be-
cause it relates to amaterial object which has certain characteristics, that is, that they are copies of
the work in question; Pretto-Sakmannmakes a similar point: Pretto-Sakmann (n 10) 105.
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notion of ownership ‘is to be understood in a still weaker sense than that of copy-
right’.51 Honoré contends that on the one hand, incidents such as alienability and
transmissibility do apply to choses in action. However, there is no right to exclude
others,52 neither is there a prohibition from harmful use, arising in relation to ma-
terial things.53

Honoré further argues that the ‘thing owned should always be spoken of as a
right’.54 However, he admits that this is an ‘odd-looking proposal, since “owning”
involves “having certain rights to” a thing’.55 According to Honoré, if therefore we
substitute ‘owning a pen’ with ‘owning certain rights in a pen’, this suggests, er-
roneously, that the owner has ‘certain rights in certain rights in a pen […],’ 56 and
this may lead to an infinite regress. On this basis, Honoré suggests that speaking
of owning rights rather than things is therefore ‘doubly misleading’.57 Both cor-
poreal and incorporeal objects are things, and things are the object of ownership.

As discussed below, Rahmatian may agree with Honoré that things should be
spoken of as right, or as legal abstraction or concept. But Rahmatian may add that
Honoré’s concern that it is misleading to speak of owning rights is unnecessary.
This is because, as argued by Rahmatian below, property and property rights are
synonymous. Therefore, it is unnecessary to speak about owning rights in rights
and owning ownership, and so on, as if there can be a property right without a
property object. However, as will be discussed later, Gretton may disagree with
Rahmatian. Gretton may argue that although the idea of ownership presupposes a
thing owned, that thing is a physical thing, not a right. Gretton may thus agree
with Honoré that the idea of owning a right raises the risk of perpetual regression.
However, unlike Honoré, Gretton may argue that the risk of regression is still there
regardless of whether the ‘right ‘is reified as a ‘thing’.

However, Honoré, Rahmatian and Penner all agree that claims can be the
object of ownership. Like Honoré, Rahmatian and Penner may agree that the ap-
plication of these rights and powers may depend on the type of res. For example,
both Rahmatian and Penner agree that the concept of possession does not apply
to claims.58 Honoré may not disagree, but may add that the fact that the right of

51 Honoré (n 8) 132.
52 As discussed below, some authors such as Rahmatian and Benjaminmay disagreewith this.
53 Honoré (n 8) 131–132.
54 ibid 133–134.
55 ibid.
56 ibid 134.
57 TonyHonoré, ‘Property andOwnership:Marginal Comments’ in Timothy Endicott, JoshuaGet-
zler and Edwin Peel (eds), Properties of Law: Essays in Honour of Jim Harris (OUP 2006) 134.
58 Rahmatian, Copyright and Creativity (n 14) 8; Penner (n 45) 756.
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possession does not apply implies that such principles apply by analogy, even in
a weaker sense.

Although these scholars are similar on these points, Honoré takes a ‘bottom-
up’ approach, using the powers and rights (i.e. incidents of ownerships) vested in
an owner to identify a property object, while Penner and Rahmatian, adopt a top-
down approach which treats a real right as a unified concept, with the powers and
rights as attributes. However, Honoré and Harris offer a functional account ,
which is also adopted by Sjef van Erp as discussed below.59 They approach the
issue from the standpoint of the concrete rights a person/owner has in relation to
an object.

Harris similarly affirms that claims can be the object of ownership. In his
view, the object of property need not be corporeal. An item ‘comes within the
scope of a property institution […] if either it is subject to specific trespassory pro-
tection or if it is separately transmissible as part of a person’s wealth’.60 In Harris’s
view, transmissibility is a broad term referring to the owner’s power to transfer
property as an agent of wealth-allocation in exchange for other scarce resources.61

Trespass rules, on the other hand, refer to rules which impose obligations (nega-
tive or positive) upon an open-ended range of persons. They may include the right
to sue for damages or other remedies protecting the property.62

Harris describes choses in action as one type of ‘cashable rights’, that is,
something over which an owner has ‘ownership privileges and power, especially
money’.63 In his view, claims as ‘reified entities may be subject of direct trespas-
sory protection’, as where for example, bank balances are stolen and restitution-
ary remedies protect their monetary value.64 In terms of their transmissibility,
Harris notes that where rights are assignable, the holder has all the ownership
powers which the money equivalent of his right will afford.65 According to him, it
is their ‘cashability’which brings claims within the scope of property institution.66

What ties these scholars together (i.e. Harris, Penner, Honoré) is that they
define objects of ownership based on the fact that property law principles apply
to claims. Because these principles apply, there is the assumption that claims can

59 Sjef van Erp, European andNational Property Law:Osmosis or Growing Antagonism (Walter van
Gerven Lectures (6), Europa Law Publishing 2006) 18. He notes his method is functional. Thus, he
identifies property objects based on the contents of the rights.
60 Harris (n 9) 42.
61 ibid 27.
62 ibid 25.
63 ibid 50.
64 ibid 50–51.
65 ibid 51.
66 ibid.
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be objects of ownership. For example, Harris admits, as seen above, that the rules
which apply to intangibles, including the rules on transmissibility and trespas-
sory protection, are rules which the law had earlier modelled for tangible assets.
Similarly, Honoré also writes about the incidents of ownership which apply to
tangible things applying by analogy to intangible things. However, although Pen-
ner is not explicit on this point, his separability thesis presupposes that transfer is
a prerequisite for a property institution.

The approach adopted by these scholars is circular. If property law rules,
such as the rules on transfer, apply to intangibles, the obvious conclusion is that
they are indeed objects of ownership. It is thus impossible to escape from that
conclusion if the rules used to identify them as objects are themselves property
law rules. On the contrary, it may be argued that the proper approach ought to be
to ask, first, if those rules are indeed exclusive indicators of a property institution.
For example, Gretton and Pretto-Sakmann, as seen below, argue that the fact that
an object can be transferred is not conclusive that it is an object of ownership.
Both authors may argue, as seen below, that real rights and personal rights can
be transferred and vindicated in some cases, but these characteristics do not in-
dicate that they are property objects. We will consider their views below, which
are based on the German Pandectist’s ideas. However, before we proceed, it is
important to briefly provide some background to Gretton and the Pandectist’s
analysis. Their analyses are a reaction to the Gaian Scheme, which although his-
torical, is one of the precursors to the modern idea of property objects.

2. Gaian Scheme: Things as Things and Rights as
Things

It is said that the doctrinal approach widely used in classifying property objects is
the Gaian Scheme.67 The scheme divides things into tangibles and intangibles.68

However, the distinction between physical things and intangible things did not
start with Gaius. For example, Cicero differentiated between quae sunt, ‘things
which exist’ in the physical sense and quae intelleguntur, ‘things which are ima-
gined by the intellect.69 Gaius similarly proposed a general class of things along

67 John Tarrant, ‘Obligations as Property’’ (2011) 34 UNSWLR 677, 678.
68 Gaius, Institutes (W. Gordon and O. Robinson trans., 1988) 127 [Book 2.12].
69 Cicero Topica Loeb Classical Library Vol 386 (Harvard University Press 1949 reprinted 2000)
(Hubbell HM translation) cited in: Pretto-Sakmann (n 10) 88.
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these lines. Corporeal things are items with a physical nature like land and a car.
Incorporeals are intangibles. Gaius refers to incorporeals as servitudes, inheri-
tance, a usufruct, obligations. As noted, these are mainly legal creations or things
which exist by ‘legal fiction’.70 However, as will be seen below, Gretton and Rah-
matian do not make the distinction between corporeal and incorporeal. They both
suggest that the content of the Scheme (i.e. things)71 ought to be legal rights or
legal concepts, although Gretton retains the corporeality in another form while
Rahmatian completely detaches the physicality from the ‘thing’ even in the case
of tangible things.

Because Gaius refers to both corporeal and incorporeals as things, there is a
question whether things refer to just physical things alone. Apparently, the an-
swer is that things cannot be physical things because incorporeals are rights.
Rights are therefore things, even though they have no physical presence. In Civil
law systems, these rights are referred to as patrimonial rights.72 Giglio notes that
for the Pandectists, this was a classification of patrimonial rights. 73 However, it
was difficult to explain how tangible objects which do not have any legal value
can be part of the patrimonial rights.74 The physical world and the legal world
belong to two different spheres. The physical world was the world of facts, while
the items in the legal world were items recognised by the human intellect.

2.1. Ownership as a Right to a Corporeal Thing

The Pandectists, Gretton and Pretto-Sakmann therefore set out to dispel the idea
that both corporeals and incorporeals can be the objects of a real right. However,
it is important to note that these issues are not restricted to the Civil law alone.
There are doctrinal writers in both the Civil law and Common law who reject the
Scheme and restrict ownership to corporeal things. In Civil law, as already men-
tioned, there is the Pandectists whose views are behind the provisions in the Ger-
man Civil Code, which restricts ownership (Eigentum) to a tangible thing (Sache).75

Gretton, also writing within the Civil law tradition, follows the Pandectists. In the
Common law, although it is less controversial that claims can be the object of

70 MacCormick (n 2) 136.
71 Gretton replaced ‘things’with patrimony.
72 Gretton, ‘Ownership and Its Objects’ (n 11) 813; Giglio (n 12) 7.
73 Giglio (n 12) 9.
74 Gretton, ‘Ownership and Its Objects’ (n 11) 847.
75 See § 90 and 903 of the Burgerliches Gesetzbuch.

316 Obiora Ezike



ownership ,76 there are scholars who restrict property rights to tangible things. For
example, McFarlane defines a property right as a right to objects ‘that can be phy-
sically located’.77Although he does not offer any detailed argument in support of
this view, he refers instead to Pretto-Sakmann, who also writes from both the Civil
and Common law traditions. This suggests he accepts her argument as the basis
for his position. As discussed below, Pretto-Sakmann’s position is substantially
similar to that of the Pandectists and Gretton.78

As mentioned previously, the Gainan Scheme divides things into corporeals
and incorporeals. The former refers to tangible assets, while the latter refers to
intangible asset, such as claims. The latter are essentially patrimonial rights.
However, the right of ownership is not included in the Scheme. It is argued that
the reason why ownership is not mentioned is because the Romans had not devel-
oped the idea of ownership as a right. Gretton contends that the Roman sources
did not ‘describe ownership as a “ius”: to have a thing and to have ownership of a
thing were the same’.79 This conclusion, however, is said to be contentious. It is
argued that Gaius mentioned dominium occasionally in his Institutes.80 It was
therefore improbable that the Romans left out ownership because it was not con-
ceived as a right.

In the Pandectist’s interpretation the Gaian Scheme is about a classification
of patrimonial rights. In Civil law a patrimony contains the entirety of rights and
duties conferred on a person. Tangible things exist in the physical world until the
law brings them into its system of ideas ‘by attaching legal interest to them.
Through this passage, physical things lose their corporeality to become legal
things. Legal things are not physical things; they are concepts’.81 Therefore, when
Gaius mentions tangible things alongside rights, such as obligations, this raises
questions about the structural unity of the Scheme: how physical things can be
included in a patrimony alongside patrimonial rights?

76 The dominant position is that they can be the object of ownership:Dearle v Hall (1828) 3 Russ 1,
where the court held that there can be a property right in a chose in action and that the rules apply-
ing to personal property likewise apply to them. Similarly, modern textbooks take it as an obvious
fact that choses in action are objects of property. Thus, any question regarding their property-like
characteristics rarelyarise; seeEwanMcKendrick (ed),GoodeonCommercial Law (5thedn,Penguin
2016) 31–32; FH Lawson and Bernard Rudden, The Law of Property (OUP 2002) 29; Fidelis Oditah,
Legal Aspects of Receivables Financing (Sweet &Maxwell Ltd 2011) 32.
77 McFarlane (n 10) 4.
78 Pretto-Sakmann (n 10) 100.
79 Gretton, ‘Ownership and Its Objects’ (n 11) 806 referring to; Peter Birks, ‘The Roman Law Con-
cept of Dominium and the Idea of Absolute Ownership’ [1985] Acta Juridica 1, 1.
80 Giglio (n 12) 11. See Gaius, Institutes [Book 2.20 and 2.40]
81 ibid 10. This view is similar to Rahmatian’s as discussed below.
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The Pandectist therefore sought to find an explanation for this. They started,
as noted, from the premise that the Scheme contains patrimonial rights. They
maintained that when Gaius mentions gold, silver, land as corporeal things, he in
fact refers to ownership. But this is merged with the physical thing.82 Therefore,
the physical thing merges with the right of ownership. Windscheid argued that
the Scheme differentiated patrimonial rights that had material existence and
those which existed in the imagination.83 The Pandectist thought that the Romans
were not able to escape from the idea of direct connection between a person and a
tangible thing.84 To have the tangible thing is to have ownership of the thing, and
hence it will have been ‘useless pedantry to refer to ownership when only corpor-
eal things could be vindicated’.85 Consequently, corporeal things referred to
things which are the objects of the right of ownership, while incorporeal things
refers to patrimonial rights or incorporeal legal interests.86

In arriving at the above conclusion, the Pandectist sought to differentiate the
different instances of ‘subjective rights’ and their objects. Windscheid formulated
subjective right ‘as a discretionary power given by the legal order, by which the
command of the legal order is converted into commands of private legal sub-
jects’.87 Subjective rights may either be absolute or relative. In English law, these
correlate with rights in rem and rights in personam. Absolute rights are rights exi-
gible against everyone, while relative rights are rights exigible against specific
persons. However, absolute rights are not synonymous with real rights88since
there are rights which are absolute but are not real rights: for example, rights
protecting bodily integrity.89

82 ibid 8.See historical sources in footnote 25 of Giglio’s article.
83 BernhardWindscheid, LehrbuchDes Pandektenrechts (5th edn, 1882) 17:([Man] denkt sich auch
die übrigen Vermögensrechte … als Sachen, und nennt sie, da sie nur in der Vorstellung, nicht in
körperlicherWirklichkeit existiren, gegenüber den körperlichen Sachen un- körperliche Sachen.) :
‘[O]ne regards even the other [i.e., non-ownership] patrimonial rights […] as things and calls them
incorporeal things, as opposed to corporeal things because they exist only in the imagination, not
in the corporeal reality.’; the citation and translation are from: Giglio (n 12) 8 footnote 26.
84 Geoffrey Samuel, ‘Property Notions in the Law of Obligations’ (1994) 53 Cambridge LJ 524, 529;
Giglio (n 12) 529.
85 Giglio (n 12) 9.
86 ibid.
87 ‘Eine von der Rechtsordnung Verliehene Willensmacht, durch die sich der Befehl der Rechtsord-
nung in Befehle der Einzelnen Rechtssubjekte Verwandelt.’ Cf Bernhard Windscheid, I Pandekten-
recht (1891) § 37 n 3: citation and paraphrase obtained from:Mincke (n 12) 81,see footnote 11.
88 To be distinguished from ius ad rem¸ a right to the acquisition of a thing. Rahmatian, Copyright
and Creativity (n 14) 5; Pretto-Sakmann (n 10) 105.
89 It is debateable if intellectual property rights are real rights. Gretton suggests that they are ab-
solute rights, not real rights. However, Rahmatian shares a contrary view, that they are real rights:
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Windscheid argues that rights manifest themselves in the form of relation-
ships. However, if the core characteristic of all subjective right is a relationship,
the relationship is inadequate to explain the distinction between absolute and
relative rights, as both are relational. Windscheid therefore argued that in addi-
tion to the relationship, the object of the right is also important. In the case of
absolute rights, the object will be a corporeal object; for relative rights, there is
no object representing the underlying relationship.90 They are rights against per-
sons.

Pretto-Sakmann re-echoes Windscheid’s view. She argues that real rights fol-
low a corporeal thing. ‘Where the corporeal thing is located, there the right can be
demanded.’91 However, the ‘burden of a right in personam attaches to a person […]
There is nothing to find, nothing for the burden to follow, apart from the person’.92

Thus, for real rights, the owner can demand for the corporeal thing simply be-
cause he has located the corporeal thing to which the burden of the right attaches.
However, for rights in personam, the burden follows the person against whom it
arose; there is no corporeal thing to follow.93

Windscheid and Pretto-Sakmann seek to preserve the distinction between
rights in rem and rights in personam. As discussed below, Rahmatian also shares
this concern, as, seen below, he defines a right in rem as a right which relates to a
thing.

These views are in contrast to Hohfeld who notably defines both a right in rem
and right in personam in relation to persons, rather than things. Hohfeld defines a
right in rem as a right residing in a ‘single person (or group of persons) but avail-
ing respectively against persons constituting a very large and indefinite class of
people’.94 He contrasts this from a right in personam which he defines as a right

Gretton, ‘Ownership and Its Objects’ (n 11) 830,841; Rahmatian, ‘IP and Dematerialised Property’
(n 14) 371–372.
90 Mincke (n 12) 81.
91 Pretto-Sakmann (n 10) 105.
92 ibid.
93 ibid 106.
94 WNHohfeld, ‘Fundamental Legal Conceptions as Applied in Judicial Reasoning’ (1917) 26 Yale
LJ 710, 718. Penner criticises Hohfeld’s conception on the ground that it does not reflect what hap-
pens in a transfer.As is known,Hohfeld, in recognising the ambiguity in how ‘right’and ‘duties’ are
used in law, breaks them down into several correlatives and opposite. The legal interests and their
correlativesare: rights/duties; privilege/no-right; power/liability; immunity/disability.While their
opposites are: Right/No right, privilege/duty, power/immunity, immunity/power. In relation to
rights in rem, an owner’s right correlates with duties on a large class of people not to interfere. see
Penner (n 6) 23; Penner (n 45) 369–379.
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residing ‘in a person (or group of persons) availing against a single person (or
single group of persons) […]’95

Thus, unlike Hohfeld who defines a right in rem in relation to persons, Wind-
scheid, Pretto-Sakmann, Rahmatian below all define a right in rem in relation to a
thing. However, while Windscheid and Pretto-Sakmann define the thing strictly
as a corporeal thing, Rahmatian, as will be seen below, argue that things, whether
tangible or intangible, are all strictly incorporeal in law. Because of this, the ob-
ject of ownership in law is, in all cases, an incorporeal thing.

Gretton refines the Pandectist approach.96 According to Gretton, a ‘failure
properly to develop the concept of patrimony lies at the root of much confusion’
concerning the Gainan Scheme and objects of ownership.97 For this reason, Gret-
ton emphasizes the concept of patrimony. Like the Pandectists he argues that the
contents of a patrimony are rights, not things (corporeal or incorporeal). Follow-
ing from this, Gretton argues that ownership is therefore not to be defined as a
relationship between a person and a right. It is not synonymous with titularity
which designates such a relationship, that is, the relationship between a person
and elements of his patrimony. This relationship, according to Gretton, is best
characterised as one of ‘having’, not owning. According to Gretton, ‘have’ is a
fundamental legal concept which refers to the relationship of a person to a right.98

Titularity, or entitlement, therefore links a person and the various elements of his
patrimony and rights, i.e. real rights, intellectual property rights, and personal
rights.

Since rights, and not things, are the elements of the patrimony, rights are the
objects of acquisition and transfer. A patrimony contains rights which may be
transferred, but the patrimony cannot be transferred. This idea, unlike the Gaian
Scheme, raises no confusion as to whether everything within the patrimony can
be the object of ownership. It delineates the different patrimonial rights, which
includes ownership and other limited rights which derive from it.

Furthermore, Gretton, like Windscheid, defines ownership as a type of abso-
lute right.99 Ownership is also a real right and is one type of primary right. In
Gretton’s opinion, a primary right is any right which is not a limited right. One of
the features of a primary right is that it is residuary, that is, the right remains even

95 Hohfeld (n 95) 718.
96 Gretton, ‘Ownership and Its Objects’ (n 11) 804.
97 George Gretton, ‘Owning Rights and Things’ (1997) 8 Stellenbosch LR 176, 177.
98 ibid.
99 The other absolute right, according to Gretton, is intellectual property law. Gretton accepts the
traditional definition of absolute rights as rightswhich have erga omnes effect. Theymay be condi-
tioned by a ‘thing’ or an ideational entity (for intellectual property).
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after other rights are carved out. Gretton accepts that this definition is not differ-
ent from the normal understanding of ownership as a residuary right. Also, all
primary rights are residuary, including primary rights in personal rights.

According to Gretton, real rights are rights which have physical things as
their objects. Ownership is a real right100 as well as the ‘primary real right’ and
therefore has a physical thing as its object. 101 However, because the patrimony
contains rights and not things, the right of ownership does merge with the physi-
cal thing.

Gretton, the Pandectists and Pretto-Sakmann therefore all argue that perso-
nal rights cannot be the object of ownership. However, Gretton argues that a ‘pri-
mary’ right may be held in a personal right in the same way that ownership is
primary.102 As seen above, a primary right, according to Gretton, is a right which
is not limited, it is a right which is not determinable or contingent. Gretton con-
tends that in the case of a debt, where A lends B money, A’s right in the debt is
primary and its object is, according to Gretton, the prestation or performance of
the obligation.

Gretton admits that the unitary law of transfer applies to both the transfer of
primary real rights and primary personal rights.103 However, he argues that be-
cause it is a unitary topic which covers both real and personal rights, there is a
temptation – which we saw with Penner, Honoré, Harris and even Rahmatian
below – to define property objects based on their transferability. However, Gret-
ton argues that this position is wrong for the reasons below.

Before considering Gretton’s response, it is important to note that there are
two senses in which transferability is used as a criterion to supposedly identify a
property institution. The first, as noted by Honoré , is that a person vested with
ownership ‘normally has both the power of disposition and the power of transfer-
ring title’.104 In the Civil law context, this is the right to destroy or alienate the
thing (abusus). Therefore, because the holder of a personal right (claim, or choses
in action) can transfer his right under a contract, this implies that he has a prop-
erty right over the claim. Harris’ captures this clearly that ‘contracts presuppose
the institution of property. The contractor on one side at least offers to transmit

100 The other real right is a subordinate or limited real rights. There can also be subordinate rights
in intellectual property right and personal rights.
101 Other primary rights are primary rights in intellectual property and primary rights in personal
rights.
102 Gretton, ‘Ownership and Its Objects’ (n 11) 834.
103 ibid 848.
104 Honoré (n 8) 118.

The Collateral Directive, Ownership and Entitlement 321



something over which he has ownership privileges and powers […]’105 In essence,
this supposedly implies that transfer arises because an owner will normally have
the power, supposedly vested by a real right, to deal with the assets or claims.

The second sense in which transferability is used to denote a property right is
in relation to the effect of transfer on third parties. In most systems, transfers are
analysed in two stages. The first stage is the contractual stage which confers per-
sonal rights on the transferee. The second stage is the actual transfer. 106 While in
the first stage, the transferee is at the risk of having his claim defeated in the event
of the transferor’s insolvency, in the second stage, the risk seems to be replaced
by a real right which is immune to the insolvency of the transferor. In effect this
supposedly allows the transferee to claim against the debtor from whom perfor-
mance is expected, thereby bypassing the transferor’s insolvency estate.

Although Gretton responds only to the second sense above rather than the
first, it is possible to make out his response to the first, that is, that transfer de-
notes that the owner can deal with the assets. Gretton may argue that transfer is a
unitary concept applying to both absolute rights and personal rights. Therefore, it
will be wrong to superimpose the idea of a property right on a claim, or choses in
action every time a transfer of claim occurs. This implies that the concept of trans-
fer is not restricted to property rights alone; it applies to personal rights, since
they form part of the patrimony and a person can transfer the objects of his patri-
mony (real, intellectual property right and personal rights). Secondly, Gretton
may argue that because a person can have a primary right in a personal right, this
implies that the holder of the right likewise has the power to transfer the right or
carve out limited rights from such rights.107 Thirdly, Gretton may also argue that if
transfer is an indicator of a property institution, this will mean that all personal
rights are real rights.108 Therefore, the holder of a personal right will have both the
right of ownership and the right of ownership of the personal right. In the case of
the transfer of such a personal right, this brings about an odd situation, that is,
the objects transferred are the right of ownership and the right of ownership of the
personal right. The oddness of this situation becomes more pronounced in the
transfer of a limited right. Thus, where a limited right is transferred, it implies that

105 Harris (n 9) 50.
106 Most systems require notice to be given to the debtor at this stage. See sec 136 (1) Law of Prop-
erty Act 1925 (English law); § 409 German Civil Code; Article 3:94 (1) Dutch Civil Code.
107 This view can bemade out because Gretton argues that it is possible to create limited rights in
personal rights. Because a person can create a limited real right, this suggests he has the power to
deal with the right, as well as the power to transfer it. Gretton, ‘Ownership and Its Objects’ (n 11)
838–839.
108 ibid 836.
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the objects transferred are the right of ownership and the right of ownership of the
limited right. This is odd because the holder of a limited right has only a limited
right, while ownership is vested in another party. Therefore, he can transfer only
the limited real right. In summary, Gretton may argue that , unlike Penner, Hon-
oré and Harris, and Rahmatian seen below, transferability may not be a pointer to
a property institution, as that has the potential to close the boundary between real
and personal rights.

In relation to the insolvency effect of transfers, Gretton argues that the rela-
tive right which a transferee has against a transferor does not convert to a real
right once the transferor becomes insolvent. Instead, the relative right against the
transferor disappears, and in its place the transferee has another relative right
against the debtor. It remains a personal right that may be vindicated against the
debtor.

Pretto-Sakmann makes a similar point in a different context. It is said that
claims are objects of property because they are protected through the tort of
knowingly procuring a breach.109 However, Pretto-Sakmann argues that this is
wrong. Although the remedy arising from inducing a breach shows that claims
can be vindicated, in substance what is protected is a personal right. She points
out: ‘If I say I own my right to claim money from you, the fact of my entitlement to
that right in no way alters the fact that what I have is a mere right in personam’.110

She adds that ‘even if I can defend that relationship with you against interference
from third parties, what I am defending is still a mere right in personam’.111 She
argues that the Hohfeldian definition above lies behind the temptation of charac-
terising claims as objects of property simply because the remedy of inducing a
breach is directed at third parties.112 In other words, because the remedy implies
that a party can assert a right against a third party, this makes claims a property
object. However, as mentioned above, she argues that this cannot be accurate:
what is defended is still a personal right.

Although Gretton and Pretto-Sakmann accept that a claim can have a third-
party effect, they reject that such an effect is premised on a real right. The similar-
ity in their view is not surprising, since, as already noted, they both define a real
right in terms of a right in a corporeal thing. The effect of this is that, as Gretton
argues, rights which derive from a real right have a physical thing as their object,

109 The leading case on this point is Lumley v Gye (1853) 2 EI BI 216; Rahmatian, ‘Debt’ (n 4) 212.
110 Pretto-Sakmann (n 10) 206–207.
111 ibid.
112 ibid.
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while rights which derive from a personal right are directed towards the debtor.113

Pretto-Sakmann expresses something similar :‘the liability to recognise my [real]
right and honour it attaches to anyone [into] whose hands the [physical object]
comes’.114 But for personal rights, ‘the burden attaches to a person […] There is
nothing to find, nothing for the burden to follow, apart from that person’.115 There-
fore, although claims can be vindicated against third parties who induce breach,
this consists in them being vested in a person, unlike real rights where the burden
follows the thing.116

Two observations may be made in relation to the foregoing discussion. The
first, as will be argued further below, is the pre-emptive nature of the views of the
Pandectists, Gretton and Pretto-Sakmann. Because their views restrict real rights
to a corporeal thing, it is impossible to define property institutions without refer-
ence to corporeality. Secondly, their views raise the question as to whether own-
ership and titularity (or entitlement) are the same concepts since they have the
same effects.

2.1.1. Corporeality as the dividing line between property and obligation

As mentioned, the views of the Pandectists, Gretton and Pretto-Sakmann are quite
pre-emptive. Because Windscheid, as well as Gretton and Pretto-Sakmann, define
rights in rem as rights in corporeal things and relative rights as rights against
specific persons, this, from the outset, suggests answers to, for example, the is-
sues regarding the concept of transferability discussed above. For example, if
claims give rise to personal rights for any reason, they can only be personal rights
for all reasons, since rights in rem, from the outset, are defined as rights in a cor-
poreal thing. Primarily, the category between real rights (corporeal things) and
personal rights is clearly demarcated from the outset, meaning that claims can-
not, by any chance, fall within the category of real rights, even if they become
reified objects. Therefore, the definition of real rights as rights in a corporeal thing
renders it meaningless to even delve into such issues as to whether claims can be
the object of real rights in the first place, since any answer to that question neces-
sarily follows from the broader distinction between real and personal rights.

113 Gretton, ‘Ownership and Its Objects’ (n 11) 838.
114 Pretto-Sakmann (n 10) 105–106, 206.
115 ibid 105.
116 ibid 206.
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Similarly, it follows that the tort of inducing breach simpliciter cannot help
with identifying a property institution, since property is defined, from the outset,
as a right in a corporeal thing. For such third-party effects to be a useful require-
ment, it must be premised on a real right which has as its object a corporeal thing.
We also see this circular approach in the argument of Pretto-Sakmann above,
where she argues that the remedy of inducing a breach cannot be a good indicator
of whether claims are valid object of ownership. According to her, the reason why
that is the case is because the remedy of inducement protects a personal right, not
a corporeal thing. Because she defines a real right as a right in a corporeal thing,
this presupposes an answer to that issue.

This does not render these scholars’ argument worthless. First, there is a con-
sensus that the well-established distinction between property (real rights) and
obligation (personal rights) needs to be maintained. We find support for this view
in Gretton and Pretto-Sakmann, and Rahmatian and Benjamin, whose arguments
will be discussed below. Since this is an established fact, the question is whether
having real rights in personal rights maintains this well-established distinction?
As will be seen below, Rahmatian and Reid argue that it does if personal rights are
treated as res through the process of reification of the personal rights as obliga-
tions (i.e. claims) to which the real rights attach. However, as seen above, the
Pandectist, as well as Gretton and Pretto-Sakmann, essentially argue that that this
distinction collapses if real rights can be held in claims (personal right). Accord-
ing to them, it does not matter whether personal rights are reified as obligations
(res); the underlying right remains a personal right.

The point may be made that if it is accepted that there ought to be a distinc-
tion between property (real rights) and obligation (personal rights), then the cir-
cularity in the arguments of Pretto-Sakmann is necessarily premised on that dis-
tinction. Thus, the analysis of these authors, compared to the analysis of Rahma-
tian and Benjamin below, offers a better account which retains the distinction
between real rights and personal rights. In contrast to Pandectists, Gretton and
Pretto-Sakmann, it is argued by Rahmatian, Benjamin and Reid that claims give
rise to both personal and property rights. They are personal rights as between the
parties involved, but are property rights because, as already noted, they have
third-party effects as a result of the remedy of inducing breach which is directed
at third parties.

The contrasting views of these scholars may be expressed in another way:
that is, as reflecting the contrasting position regarding the definitions of rights in
rem between the Pandectists on the one hand and Hohfeld on the other hand. As
noted, Hohfeld defines a right in rem as a right in relation to the persons rather
than things, and this, as rightly noted by Rahmatian, gives rise to the problem
that real rights can ‘be explained away as merely particular manifestations of
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personal rights […]’117 However, in arguing that claims give rise to both personal
and real rights, Rahmatian’s analysis potentially may come under this Hohfeldian
definition with the effect that it attracts the same criticism which Rahmatian him-
self expresses towards Hohfeld.

In relation to the broader question on system-neutrality of ownership of
claims or choses in action, as suggested by the Collateral Directive, it is important
to note that the primary aim of the argument is not to endorse the Pandectist’s,
Gretton’s or Pretto-Sakmann’s approaches in contrast to Rahmatian’s or Benja-
min’s. Importantly, the aim is to demonstrate that the contrasting approaches
have legitimate claims, and thus the idea of ownership of collateral is system-
dependent. This is demonstrated by showing that the debate about ownership of
claims/personal rights centres around the need to maintain the distinction be-
tween property and obligations. On the one hand, we have the Pandectists, Gret-
ton and Pretto-Sakmann whose approach maintain this distinction. On the other
hand, we have doctrinal writers like Rahmatian, Benjamin and Reid, whose views
are similar to the position in English law, which takes a flexible approach to the
property and obligation distinction These contrasting approaches are under-
standable if we take into account that Gretton, the Pandectist and Pretto-Sak-
mann start off their analysis with a major focus to maintain that distinction. It is
therefore not surprising if any conclusion reached by them persistently affirms
that objective. Therefore, since that is their aim from the onset, it is not surprising
that their theory closely maintains that boundary. This may be contrasted with
Rahmatian and Benjamin as seen below, to whom this issue, although of impor-
tance, is secondary, to be accommodated only after a system of property objects
have been set out.118

2.1.1.1. Ownership and titularity as functionally the same?
Another observation may be made in respect of Gretton’s and Pretto-Sakmann’s
idea of titularity or entitlement. First, it may be said that the idea of titularity is
only necessary if we reject the claim that rights cannot be the objects of owner-
ship. Since in Gretton’s views, rights are not valid objects of ownership, it be-
comes necessary to characterise the alternative relationship between a person
and personal rights. Therefore, the premises of his argument make it necessary to
differentiate ownership and titularity (or entitlement).

117 Rahmatian, ‘IP and Dematerialised Property’ (n 14) 365.
118 Rahmatian does not mention frequently the importance of maintaining this distinction: see
Rahmatian, ‘Debt’ (n 4) 211 where this is mentioned in few lines.
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It may also be argued that even if there is a difference between ownership and
titularity, Gretton fails to develop the concept of ‘have’ further. In fact, there are
suggestions that the two concepts are the same. For instance, as seen above, Gret-
ton argues that a primary right can be had in both real rights and personal rights.
He also defines a primary right as a right which is not a limited right. They are
residual and can be held in the same way that ownership is primary. This suggests
that Gretton’s primary right in personal rights is not different from the right of
ownership as it is conceived in most systems. Thus, in the same way that an own-
er’s right in a physical thing is primary, so also the holder of a personal right can
have a primary right in a personal right, which is not limited, and which has a
residuary effect. This suggests that there may not be a clear-cut distinction be-
tween both concepts. Sjef van Erp , and also the Directive, alludes to this point,
i.e that the contents of both ideas are the same.119 Indeed, as Gretton and Pretto-
Sakmann admit, these rights may include the right to transfer the asset, or protec-
tion from insolvency, as well as the right to vindicate it through the tort of indu-
cing by false pretence or creating a limited right.

However, the observation above misses some points. First, if Gretton’s argu-
ment presupposes the need for an alternative concept (i.e. titularity or entitle-
ment), this is in fact the aim of his argument, that is, to identify another concept
to express the nature of the relationship between a person and rights in his patri-
mony. Additionally, the premise of his argument does not just indirectly presup-
pose the conclusion, as normally will be the case in petitio principii cases; it con-
tains substantive analysis as seen above which leads to the conclusion that own-
ership is not a concept which applies to rights. Therefore, in rebutting that claims
can be the objects of ownership, he renders a justification for his alternative con-
cept, rather than just indirectly presupposing it.

Secondly, the similarity between titularity and ownership, as suggested by
Gretton, may be one of the reasons why the concepts are conflated. Although
personal rights can be transferred and vindicated against third parties, this does
not mean that they are real rights. The two concepts may be the same in terms of
particular effects, but those effects, as will further be discussed below, are results
of different doctrinal rules. Before discussing this issue, we will examine, in more
detail, the views of Rahmatian, Benjamin and Reid.

119 Erp,Osmosis or Antagonism (n 60) 18.
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2.1.1.2. Property Rights and its RES as Legal Conceptions
Rahmatian writes in support of the notion of ownership of claims. He provides a
comparative perspective encompassing both the Common law and Civil law. An-
other author who has written in support of ownership of claims, and financial
collateral in particular, from the Common law perspective is Benjamin. Her core
argument is similar to Rahmatian’s, as will be seen below. She argues that both
real and personal rights arise in relation to claims: ‘[A]s against the debtor, the
creditor can only assert personal rights in relation to the debt’.120 However, they
can be the subject of property rights as against someone other than the obligor.121

According to Benjamin, real and personal rights are not inherent in the asset; they
are dependent on whom one is suing. ‘In other words, property is the function of
particular actions, not of particular assets.’122

Benjamin’s view reflects the general approach under the Common law which
describes objects of right (i.e. real and personal property) in terms of the type of
action which historically can be brought in respect of the objects.123 As already
indicated, the concrete effects of Rahmatian’s approach in particular relations to
claims is also similar to her views. Their views will be assessed together.

According to Rahmatian, ‘property’124 and ‘property right’125 can be used inter-
changeably.126 Although this idea is not new, Rahmatian’s is based on a more
elaborate approach. 127 Rahmatian defines a real right as ‘an abstract concept cre-
ated by law which relates to an object or res (thing)’.128 He adds that ‘real rights are
relations between persons with regard to things, thus they are represented by
behavioural patterns, typically possession, which denote visibly the owner’s
right. In his view, ‘it is this behavioural pattern, prescribed by law, which makes
the real right’.129

According to him, ‘since real rights are legal creations, they have no natural
existence beyond the law and are subject to legal change as to their existence and

120 Benjamin (n 17) para 13.10.
121 ibid 13.51.
122 ibid.
123 MG Bridge, Personal Property Law (Fourth edition, Oxford University Press 2015) 11; Marcus
Smith and Nico Leslie, The Law of Assignment (2nd ed, Oxford University Press 2013) para 2.50.
124 This is used in a more specific sense by Rahmatian to refer to the objects of real rights and
should not be confusedwith the normal usage to denote ownership.
125 This refers to the real right.
126 Rahmatian, Copyright and Creativity (n 14) 11.
127 Honoré (n 8) 128 who notes that the close connection between the objects of property and
property rights means it is typical to refer to both as property.
128 Rahmatian, Copyright and Creativity (n 14) 5.
129 Rahmatian, ‘Debt’ (n 4) 209.
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extent’.130 This presupposes that property rights are not natural rights in the Lock-
ean sense. They are rights created by positive law.

According to Rahmatian, the object of a real right can be a physical thing or a
notional, abstract entity.131 In his view, there is no difference between the two
conceptually: ‘The law – in this context: private law—creates any res or things,
whether corporeal or not, through the legal concept of real rights that enables
legal recognition of the res in question’.132 Rahmatian argues that a physical thing
does not exist in the legal sphere; it only becomes a thing or res when a real right
is attached to it and the law incorporates it into the ‘abstract-normative system’ of
things.133 Therefore, if the law does not identify an object as an object and attach a
real right to it, the object does not exist in law.

Rahmatian argues that although the physicality of the res is unimportant,
there is the possibility of the social reification of the object. However, the tangible
thing is merely a ‘convenient “social crutch” for the actors in the physical world
and not conceptually necessary for the law and the existence of the concept of the
res’.134 Thus reification may depend on the nature of the res or some other factors.
For example, in the case of a physical object, the social reification is ‘auto-
matic’:135 the ‘materiality of the object that is recognised normatively as res serves
as reifer’. 136 Where the object is a claim, it may be reified in writing or by paper
instrument, such as negotiable instrument. However, for a claim or pure intangi-
ble in English law, Rahmatian suggests that there is necessarily no physical social
reifer that represents the res. According to Rahmatian, the effect of this is that in
the change of allocation of entitlement, ‘the central party to perform the obliga-
tion, the debtor, must acknowledge the assignment to effect the transfer of enti-
tlement from the old to the new creditor vis-à-vis third parties’.137

The foregoing suggests that there is a close connection between the reifica-
tion of the res and the nature of real rights as relational rights. Because real rights
are relational and affect actors in the physical world, there is the need to reify the
res as a visible sign of the underlying activity brought about by the conferral of
the right. For example, there may be the need to denote visibly the possessor’s

130 Rahmatian, Copyright and Creativity (n 14) 7–8.
131 ibid 5.
132 ibid 10.
133 ibid. This argument is similar to the Pandectist’s analysis discussed earlier that physical
things lose their corporeality to become legal things or concepts only when the law incorporates
them into its system by attaching legal interests in them.
134 ibid.
135 ibid.
136 ibid.
137 Rahmatian, ‘Debt’ (n 4) 212.
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entitlement to the asset to other parties, as seen in the case of possessory securi-
ties in most systems, or even in the requirement of notification for assignment of
claims. In both cases, Rahmatian’s theory suggests that the underlying reason
why reification is needed is because of the relational nature of the real right. How-
ever, this contrasts with Windscheid who argues, as seen above, that subjective
rights are generally relational. In his view, the relationship is inadequate to ex-
plain the distinction between absolute rights and relative rights, as both are rela-
tional. This is what leads him to define absolute rights in terms of corporeal ob-
jects to distinguish personal rights from absolute rights. Rahmatian’s analysis,
however, takes a different approach as it does not avoid a concept of (relational)
real right which accommodates incorporeals. As seen below, the risk in Rahma-
tian’s view, which Windscheid highlights, is that, like Hohfeld, it collapses the
distinction between real and personal rights.

Rahmatian further argues that the notion of dematerialised, abstract property
implies that there is no property without a property right. Therefore, it is ‘strictly
speaking not incorrect to use terms ‘property’ and ‘property right’ interchange-
ably: if there are no real rights, there is no res in law, if there is no res in law
(regardless of possible objects in the material world), then there are no real
rights’.138 The law must attach a real right to an item for it to be identified as a
valid object.

How does this theory apply to obligations (claims)? In relation to claims, Rah-
matian argues that the ‘obligations out of which claims and debts arise as jura in
personam is itself res’.139 According to Rahmatian, there are reasons to buttress
this view. First, the English law chose in action correctly reflects this. Secondly,
‘assignment of a contractual claim emphasises its property quality as a res’.140 The
above will suggest that the law endorses claims as res (thing), and since they are
res, it is presumed that they are so because real rights attach to them.

Although the two reasons above given by Rahmatian are inadequate,141 it is
not difficult to understand why he may have no problems identifying obligations
as res. His theory supposes that because objects of real rights are legal abstrac-
tions (dematerialised property), and claims are properly so-called legal rights, it is
therefore not problematic identifying claims as res. In fact, claims qualify as an
ideal case of a res, based on Rahmatian’s theory, since they are, by their very

138 Rahmatian, Copyright and Creativity (n 14) 11–12; Rahmatian, ‘IP and Dematerialised Prop-
erty’ (n 14) 365.
139 Rahmatian, ‘Debt’ (n 4) 212.
140 ibid.
141 Relating to the assignability, as earlier argued, it is questionable whether it is indeed an in-
dicator of a real right.
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nature, the product of a legal abstraction. The fact that they are transferable, or
are treated as personal property (choses in action) in English law, only goes to
support Rahmatian’s views.

Based on Rahmatian’s theory, since a claim is a res and is thus presumed to
be so because of the real rights attached to it, this implies that it ought to attract
property-like protection despite the fact that it arises from a personal right. Rah-
matian argues in this regard that: while the debt or claims give rise to personal
rights and are enforceable between the parties inter se,‘ [t]he obligation is a (pro-
prietary) asset and it is protected by tort law, particularly the tort of knowingly
procuring (inducing) a breach of contract that is directed against third parties,
similar to a property right which is – in England — protected through torts as
well’.142

Another way of putting the above point is that while between the creditor and
debtor, the obligation is a personal right, private law attaches real rights to the
claims by protecting it through the torts of inducing a breach directed at third
parties. This argument is similar to Reid’s and Benjamin’s core arguments. Reid
argues that in owning personal rights such as a debt ‘the real right defines the
relationship between [a person] to the debt; the personal right defines the rela-
tionship within the debt […]’143 Essentially the real right attaches to the debt (res)
with the implication that the right can be enforced against third parties. The per-
sonal right is between the parties inter se. Benjamin likewise, as earlier men-
tioned, argues that ‘[A]s against the debtor, the creditor can only assert personal
rights in relation to the debt’.144 However, they can be the subject of a property
right as against someone other than the obligor.145 She adds that this leads to the
conclusion that real and personal rights are not inherent in the asset; they are
dependent on whom one is suing. This conclusion seems like Rahmatian’s above:
that is, between the creditor and debtor, it is a personal right, but between the
creditor and third parties it is a real right. However, Rahmatian may disagree with
Benjamin on the point that property is dependent on the person rather than the
res. He may argue that for a real right, the ‘relations between persons [must be]
with respect to things as the law imagines and organises them’.146

However, even if Rahmatian was to hold the above view, his counterargu-
ment against Benjamin will stem from a misunderstanding of Benjamin’s posi-
tion. Benjamin may agree that real rights are rights in a res. However, she may

142 Rahmatian, ‘Debt’ (n 4) 211.
143 Reid (n 3) 230.
144 Benjamin (n 17) 13.10.
145 ibid 13.51.
146 Rahmatian, ‘IP and Dematerialised Property’ (n 14) 367.
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say that when she argues that property is a function of action rather than assets,
she is making that argument to extend the kinds of assets which are susceptible to
property rights, that is, corporeal and incorporeal, rather than whether things are
broadly the object of property. Thus, unlike the Pandectists above, she may argue
that property is not defined in terms of corporeal assets, but in terms of its exig-
ibility against third parties in respect of both corporeal and incorporeal assets.
Thus, her contention is with respect to the corporeality or otherwise of the res,
rather than whether a property right relates to objects. Therefore, this essentially
is not different from Rahmatian who defines real rights to claims in terms of their
protection against third parties, regardless of whether the asset is corporeal or
incorporeal.

Secondly, it does not follow that a right is a real right merely because it is
protected through an action in tort. As Gretton argue, legal systems may protect
personal rights if a person breaks his promise as a result of collusion.147 But this
does not imply that the protection results from a real right. The idea that because
claims are reified as res that the protection ought to be a property law protection
may not matter much. This is because the debt itself is not intrinsically valuable.
It is only valuable because it is exigible against a particular person, unlike a real
right in a corporeal thing which follows the objects into the hands of any succes-
sor. Therefore, the underlying claim is personal were we to remove the disguise of
the ‘res’ attached to the debt. As Mincke points out ‘It is useless to put relation-
ships into a hat and then pull out an object’.148

There are several factors that give rise to the temptation to define property in
terms of its exigibility against third parties. The first is the Hohfeldian definition
seen earlier, which as noted, defines a right in rem in terms of the party against
whom it is enforceable. While Benjamin acknowledges the impact of this defini-
tion to her approach,149 Rahmatian is critical of Hohfeld, arguing rightly that Hoh-
feld’s relational definition gives a false impression of real rights as being ‘merely
particular manifestations of personal right’.150 But Rahmatian likewise falls into
the same trap in arguing, as above, that obligations give rise to personal or real
rights depending on who one is suing.

Secondly, it is possible that because both Rahmatian and Benjamin treat in-
corporeals as property objects151, the res and its characteristics become unimpor-
tant in differentiating the external boundary of real rights in contrast to personal

147 George Gretton, ‘Trusts without Equity’ (2000) 49 Int’l & Comp LQ 599, 602.
148 Mincke (n 12) 85.
149 Benjamin (n 17) para 13.55.
150 Rahmatian, ‘IP and Dematerialised Property’ (n 14) 365.
151 Benjamin (n 17) para 13.58.
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rights. Because both personal and real rights are relational, it is difficult to map
out a distinction between obligation and property, or personal and real rights,
based on the res which in substance is a personal right. As earlier observed, this
is the problem Windscheid tries to avoid. Consequently, this gives rise to the
temptation to demarcate the boundary based on who one is suing , rather than on
the nature of the asset.

Why does this matter? As Rahmatian acknowledges, defining real rights in
terms of their relational effects, or rather parties against whom they are exigible,
gives a false impression that real rights are ‘merely particular manifestations of
personal rights’.152 But the argument here is that this is not a significant concern if
it is admitted that a) the underlying basis for the debates in this article , especially
from the Pandectist angle is the protection of the boundary between property and
obligation ; b) that while the Pandectist’s arguments are intended to maintain that
boundary, both Rahmatian’s and Benjamin potentially do not; c) closing that
boundary is not a concern if it is accepted that systems, such as English law, as
endorsed by Rahmatian and Benjamin, apply a different definition of a real right
which pays minimal attention to the nature of the res, in line with Hohfeld’s defi-
nition. Obviously, this approach is broader, unlike the German or Dutch law ap-
proach which provides an alternative concept, as seen below. This argument im-
plies that the idea of ownership of claims is not system-neutral.

However, it may be said that despite the differences between Rahmatian and
the Pandectists, they agree on certain things. They define real rights as legal crea-
tions. For example, Pretto-Sakmann, like Rahmatian, notes that ‘rights in rem,
alias property rights, are themselves incorporeal’.153 This idea seems also to be
shared by both Gretton and the Pandectists, who, as noted, define patrimony as
including legal rights and concepts. Gretton also notes, like Rahmatian,154 that the
objects of the patrimony and transfer are rights, real or personal, not physical
things.155

Despite this similarity, they obviously differ in many respects already dis-
cussed above. In addition to this, Gretton, as well as Honoré, may disagree with
Rahmatian that a person can own an estate in land. The concept of estate is de-
fined as the totality of rights or interests a person has in a land.156 Because own-

152 Rahmatian, ‘IP and Dematerialised Property’ (n 14) 365.
153 Pretto-Sakmann (n 10) 99.
154 Rahmatian, Copyright and Creativity (n 14) 11.
155 Gretton, ‘Ownership and Its Objects’ (n 11) 831.
156 Charles Harpum, Stuart Bridge andMartin Dixon,Magarry &Wade: The Law of Real Property
(8th edn, Sweet &Maxwell Ltd 2017) para 2.005.
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ership is a right – a fact acknowledged by Rahmatian157— and an estate is likewise
a right, it is therefore, as earlier mentioned, ‘doubly misleading’158 to state that a
person can have a right (ownership) in a right (estate) in land. Also, if a person
can have a right in a right (i.e. conceptualised as a thing), what stops her from
owning ownership which is a right?159

As earlier mentioned, Rahmatian may argue that any talk about owning own-
ership is useless because the concept of ownership presupposes an object owned:
that is, property right presupposes a property object. Therefore, it is meaningless
to ask if ownership can be owned, since the right presupposes a property-res. As
Rahmatian admits, there is a circularity in defining the objects of a property right
by the real right itself.160 However, while this petitio principii rightly reflects the
close relationship between real rights and their objects, it does not stop us from
attempting to identify the nature of the object or res: things or rights? In other
words, we cannot say it will be circular to identify the nature of the res which is
presupposed by a real right. In this light, Gretton may indeed, like Rahmatian,
acknowledge that a real right presupposes a res (i.e. thing). However, he may
argue that this does not mean that it attaches to an incorporeal object such as a
right.161

Regardless of the position one takes, there is a consensus between the Pan-
dectists et al and Rahmatian et al: that is, a) that the creditor’s right in both cases
may be vindicated, and b) that the creditor can transfer the assets or create a
security right over them in favour of a creditor. While the Pandectists, Gretton and
Pretto-Sakmann achieve this effect through a route which maintains the bound-
ary between property and obligations, Rahmatian, as well as Benjamin, whose
positions find support in English law and tentatively other systems162 which re-
cognise real right in incorporeals, get to that same effect through a route which
erases that well established distinction. For systems such as English law, this may
not be a concern since there is no strong drive to maintain that boundary. This can

157 Rahmatian, Copyright and Creativity (n 14) 7.
158 Honoré (n 8) 134.
159 ibid.
160 Rahmatian, ‘IP and Dematerialised Property’ (n 14) 365.
161 George Gretton, ‘Constructive Trust I’ (1997) 1 Edin LR 281, 831.
162 Sjef van Erp, ‘European Property Law: A Methodology for the Future’ in Reiner Schulze and
Hans Schulte-Nölke (eds), European Private Law – Current Status and Perspectives (Munich: Sellier
European Law Publishers 2011) 13. Writing from the perspective of Dutch law, Sjef van Erp argues
that the division between personal and real rights are no longer considered to be ‘watertight com-
partments’. He endorses that claims can be the objects of a real right.
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be seen in the case of an equitable right which arguably primarily acts in perso-
nam.163

Nonetheless, can it be said that because the practical effects of both views
above are similar, that this implies that we can identify some system-neutral
ideas? As we will argue in the next section in relation to the provisions of the
Collateral Directive, this is dependent on the definition of the term ‘full entitle-
ment’, which the Directive uses as a synonym for ‘full ownership’.

3. The Collateral Directive: Full Ownership, or Full
Entitlement?

Generally, there are presuppositions in EU directives (and the Collateral Directive
in this case) that the norms contained in them are system neutral. In relation to
the Collateral Directive, this presupposition is dependent on the definition of a
TTFCA which, as seen earlier, is defined as the transfer of full ownership of, or
full entitlement to, financial collateral to a collateral taker. Indeed, looking at the
definition, it connotes that financial collateral, or claims, can be the object of
ownership (real rights), and as such that this idea is system-neutral. However, this
may not be correct as will be argued below. Any view on this issue is dependent
on how we interpret the phrase ‘full entitlement’ which is also included in the
definition of a TTFCA.

In summary, the following argument will be made below. Although the term
‘full entitlement’ is not defined in the Collateral Directive, there are suggestions
that it is used to denote the relationship between a person and his right (titular-
ity), in the same way that Gretton uses the term. Thus, although using both terms
(i.e. full ownership and full entitlement) in the same sentence/definition will sug-
gest that the Collateral Directive perceives the issue to be system-dependent, this
may not be accurate. Instead, it seems to be that the Collateral Directive uses both
terms in the presupposition that they have the same effects. Thus, in line with the
functional methodology behind Directives, the effects are the key thing. Sjef van
Erp makes a similar suggestion, though in a different context, that the idea of
ownership and entitlement have the same content and thus suggests that collat-
eral can be the object of property.164 However, even as discussed below, some of

163 McFarlane (n 10) 551; Ben McFarlane and Robert Stevens, ‘The Nature of Equitable Property’
(2010) 4 Journal of Equity 1;WilliamSwadling, ‘Trusts andOwnership:ACommonLawPerspective’
(2016) 24 ERPL 951.
164 Erp,Osmosis or Antagonism (n 60) 18; Erp, ‘Deconstruction’ (n 16) 116.
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the contents of these rights are not equivalent, implying that they can only be
seen within their respective contexts.

3.1. The Collateral Directive: Corporeality, Incorporeality, or
Flexibility?

Adopting any of the approaches discussed in this article implies that a fragmen-
ted approach is taken regarding the question. Thus, it will imply that one doc-
trinal approach is endorsed in opposition to an equally valid doctrine. Therefore,
endorsing one principle which may be predominant in one system165 in opposition
to an equally valid approach which is adopted in another system166 contrasts with
the ‘universalisation assumption behind EU directives as system-neutral instru-
ments.167

Although the scholars all argue as if their views are analytical and system-
neutral, they are in fact system-dependent if it is accepted that their different
views find support in different systems. Nonetheless, although not expressly sta-
ted in the Directive, there are suggestions that the Directive does not adopt one
view in contrast to the other but treats the different approaches as having some
functional similarities. Therefore, based on these functional similarities, a sys-
tem-neutral idea can then be identified. This suggestion is premised on the mean-
ing of the phrase ‘full entitlement’. The phrase did not appear in the 2002 version
of the Collateral Directive.168 In that version, a TTFCA was defined as the transfer
of full ownership of both cash and financial instruments from a collateral provi-
der to a collateral taker. However, in 2009 the scope of the Directive was amended
to extend it to credit claims in addition to cash and financial instruments. The
amendment also added the phrase ‘full entitlement’ to the definition of a TTFCA.
Based on the literal drafting, the new definition suggests that the phrase is a sy-
nonym for the phrase ‘full ownership’. Therefore, the phrase ‘full entitlement’ can
be used interchangeably with the phrase ‘full ownership’. However, the European
Commission, in its proposal to the amendment of the 2002 version, noted that the
words ‘full entitlement to’ are added to distinguish ownership of cash and finan-

165 The doctrinal approach advocated by Rahmatian finds support in English law, as seen from
his writings where he consistently refers to English law.
166 The Pandectist approach finds support in the German Civil Code and to some extent in the
Dutch Civil Code.
167 Ralf Michaels, ‘The Functional Method of Comparative Law’ in Mathias Reimann and Rein-
hard Zimmermann (eds), The Oxford Handbook of Comparative Law (OUP 2006) 377.
168 Directive 2002/47/EC on Financial Collateral Arrangements.
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cial instruments on the one hand and entitlement to credit claims on the other
hand.169 This suggests that ‘full entitlement’ is restricted to credit claims.
Although the European Commission did not in detail state the basis for this dis-
tinction, but the brief explanation provided suggests that the Commission ac-
knowledges that credit claims may not be the object of ownership.

While the phrase ‘full entitlement’ is not defined, the Directive defines credit
claims as pecuniary claims whereby a credit institution, for example a bank,
grants credit in the form of a loan. Therefore, the Collateral Directive permits such
loans to be used as collateral as an ‘alternative to securitisation’.170

The drafting of the amendment belies the reasons proffered by the European
Commission. Although the European Commission proposed that the phrase be
used exclusively in relation to credit claims, the definition of TTFCA suggests that
it applies to financial collateral generally, which refers to cash, financial instru-
ments and credit claims. However, in construing EU directives, the travaux pré-
paratoires¸ including the proposal used in the preparation process, are an impor-
tant interpretation document. Consistent with this, the conclusion can be reached
that while the right of ownership relates to cash and financial instruments, the
concept of ‘full entitlement’ relates to credit claims.

Conceptually, it is not necessary to distinguish between the different types of
collateral. The law treats them all as claims arising from an obligation. As Rahma-
tian notes, the active side of this obligation is called claims.171 Thus, rather than
distinguish between the different types of financial collateral, a distinction needs
to be made between the concepts of ‘full ownership’ on the one hand and ‘full
entitlement’ on the other hand. This is because credit claims, as seen above, are
conceptually a ‘claim’, and since the European Commission restricts the phrase
‘full entitlement’ to credit claims, there is the presupposition that, at least, some
systems do not recognise real rights in claims. However, before we can conclude
this, it is important to identify the meaning of ‘full entitlement’.

Neither the Directive nor the preparatory document to the amendments con-
tain any definition of this term. However, the concept is not new. The Dutch Civil
Code, which has the same narrow approach as German law, is familiar with a
concept of ‘entitlement’ of claims to somebody [toebehoren].172 Snijders and

169 European Commission, ‘Proposal for a Directive of the European Parliament and of the Coun-
cil amendingDirective 98/26/EC on Settlement Finality andDirective 2002/47/EC on Financial Col-
lateral’ COM (2008) 213 Final, para 6.2.2.
170 Louise Gullifer (ed), Goode and Gullifer on Legal Problems of Credit and Security (6th edn,
Sweet &Maxwell Ltd 2017) para 6.06.
171 Rahmatian, ‘Debt’ (n 4) 209.
172 Erp and Akkermans (n 4) 382.
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Rank-Berenschot note that this concept ‘does not fall under the definition of own-
ership [under Dutch law]’. It is instead defined as ‘the most extensive right on a
right’.173 This is similar to Gretton’s concept of titularity, which he defines as the
relationship between a person and his right, including personal rights. Pretto-
Sakmann also defines it as a ‘relation between every right in personam and the
person entitled to the benefit of its realisation’.174 She adds that the concept is
used to describe ‘the fact that an entity belongs to someone [and that] “my share”
and “my debenture” are not propelled into the law of property by the possessive
which highlights the entitlement relationship’.175 According to her, ‘[t]he entitle-
ment relationship between me and that personal claim, or, in other words, the
fact that personal claim belongs to me, is more often expressed in the form ‘I say
that you ought to pay me £1000’.176 The concept is therefore used in contrast to
the ownership of corporeals, to refer to the relationship between a person and his
rights, including claims.

The Collateral Directive seems to use that term to refer to the relationship
between a counterparty and the collateral. But what is the implication of this in
relation to the question in this article? On the one hand, it may be argued that
using ‘full ownership’ and ‘full entitlement’ as alternatives presupposes that the
idea of ownership of claims is not system neutral. The Directive recognises that
systems approach the same issues differently. This implies that Rahmatian, Reid
and Benjamin are, to some extent, correct since the Directive acknowledges the
possibility of owning collateral. On the other hand, the use of the term ‘full enti-
tlement’ also implies that the Directive acknowledges that ownership may be re-
stricted to corporeals, as espoused by Gretton and Pretto-Sakmann. For this rea-
son, it provides the concept of entitlement as an alternative to ownership.

Although the above view may seem right, an alternative view may be equally
be proffered: when the Directive uses the term ‘full entitlement’, it presupposes
that the effects of the concept are the same as the concept of ownership. This view
finds support in the function which a TTFCA performs.

A TTFCA is said to perform two functions: tradability and recoverability. 177

The recoverability function is the transfer of the collateral to cover the credit ex-

173 HJ Snijders andRank-Berenschot,Goederenrecht (Kluwer 2001) n 207; cited in Erp andAkker-
mans (n 4) 382.
174 Pretto-Sakmann (n 10) 204.
175 ibid.
176 ibid 205.
177 Thomas Keijser, Financial Collateral Arrangements: The European Collateral Directive Consid-
ered from a Property and Insolvency Law Perspective (Kluwer 2006) 133.
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posure of the collateral taker, that is, in the event the collateral provider defaults,
the collateral taker can recover the collateral to recoup the outstanding obliga-
tions. However, the most important function is the ‘tradability function’, or the
right of the collateral taker to use or dispose the collateral. This is normally an
incident or the consequence of a the collateral taker’s ownership right in the col-
lateral. This function implies that the collateral taker, as noted by Keijser, has an
‘unlimited right to dispose’ and deal with the collateral.178 Thus, he can create a
security right or dispose of it the way it likes. The Directive partly confirms this
fact in the definition of a Security financial collateral arrangement (SFCA)179 in
that it presupposes that a person who has the full entitlement in a claim can cre-
ate an SFCA over the collateral ‘by way of security’, while retaining the full enti-
tlement.180

This position taken under the Directive appears to endorse the views of Sjef
van Erp who similarly argues that the contents of the concepts of entitlement and
ownership are the same in particular reference to the fact that the right holders
may transfer, create a security right or grant a usufruct over claims. Thus, within
the context of a TTFCA, this presupposes that the concepts of entitlement have
equivalent effects to ownership.

These views are in tandem with the observations earlier highlighted in this
article. Thus, as shown, the two approaches agree that both full entitlement and
full ownership have certain equivalent effects. An owner or holder of a claim can
assign it or create a limited personal right on the asset. Both concepts also confer
on the owner or right-holder the right to vindicate the claim against a third party
in some instance. However, while Gretton and Pretto-Sakmann may agree that the
two concepts give rise to effects some of which are similar, they may however
disagree with the way the concepts are used by the Directive as if the two concepts
are the same in terms of all their effects: particularly in relation to the right of
unlimited disposal of the collateral , as Keijser notes above. Gretton may argue
that a limited right (i.e. security right) created over financial collateral is not a
limited real right, but a limited personal right. This is because, as earlier sug-
gested, the daughter (limited) right has the same structure as the primary right it
burdens. Thus, a security right or usufruct over a claim will itself be a personal
right.181 By implication, even if it is suggested that the property law ideas of

178 ibid 175.
179 AnSFCA is an equivalent of a security device (pledge in Civil law or charge in Common law) in
most systems.
180 See Article 2 (1) (c) of the Directive.
181 Gretton, ‘Ownership and Its Objects’ (n 11) 839.
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usus,182 fructus 183 and abusus184 can in some functional way apply to claims, it is
debatable to what extent that will actually be the case, since the structure of the
secondary rights will normally be the same as the structure of the primary right.
This is buttressed by the fact that, as suggested by Ghestin et al ‘the creditor,
compared to an owner, does not have the power to extinguish the right to receive
payment of a debt, which, however, would correspond to the right to dispose of a
thing […]’185 Primarily, the debtor can oblige a creditor to accept payment that he
no longer wants. We can say that this necessarily arises because, as earlier argued
, for claims, there is nothing for the burden to follow apart from the person. The
internal structure of the right is personal, thus the benefit and burden of the right
is always personal, meaning that, in contrast to what the Directive and Keijser
presuppose, it is not possible to conceptually say that a collateral taker has an
unlimited right of disposal in the same way as an owner. Thus, this implies that
it may be inaccurate to conflate the two terms in one definition as if they have
equivalent effects.

4. Conclusion

The argument in the article is that it is not system-neutral or self-evident that
financial collateral can be the object of full ownership. Although this sounds
counter-intuitive, especially in the context of the financial markets, this article
has demonstrated why this intuitive belief is not entirely accurate. Drawing from
the contrasting approaches examined in the article, certain arguments were made
to support this conclusion: first, that the two approaches define real rights differ-
ently, paying attention in varying degrees to the property/obligation boundary.
One implication of the first approach is that it is meaningless to functionally de-
fine objects of right based simply on the concepts of transferability or on the fact
that rights can be vindicated, or simply on the contents of the rights. On the other
hand, the second approach which implicitly pays less attention to this boundary
distinguishes a property right from personal right in terms of who the rights are
exigible against. In this regard, the argument was made that one implication of
this is that, as Rahmatian rightly notes, it represents a property right as a mani-
festation of personal rights. This is so notwithstanding that there is a claim-res

182 Right to personally use the asset, by creating a security right for example.
183 For example, a right to receive dividends from a share.
184 For example, a right to transfer or extinguish the right by some other means.
185 J Ghestin, M Billiau and G Loiseau, Le Régime Des Créances et Des Dettes (LGDJ 2005) no 11–
13; cited in Erp and Akkermans (n 4) 369.

340 Obiora Ezike



over which such real rights are held: the burden of the right follows a person.
Although the second approach blurs the distinction between property and obliga-
tion, it was argued that this is not a problem if it is acknowledged that systems,
such as English law, where this approach is dominant tend to pay less attention to
that distinction. Essentially, what this suggests is that the exact objects of owner-
ship are based on conventions.

It was further argued that although the Directive uses the concepts of entitle-
ment and ownership as if they are equivalent, this is not so in all cases. For ex-
ample, in relation to the right of disposal (abusus), the creditor in a claim (entitle-
ment), compared to an owner, does not have the power to extinguish the right to
payment. The underlying basis for this, it was argued, is because for claims, the
internal structure of the right is personal.
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